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Florida and Southern Digest 


A PERFECT COMBINATION OF STATE AND REPORTER 
DIGEST WITH ALL THE ADVANTAGES OF EACH 


It covers all of the Florida cases from the admission of the State in 1845 to 


date, and also the Decisions of the group of neighboring states as reported 
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For complete information write to WEST PUBLISHING COMPANY’S 
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YOUR 1933 DUES ARE NOW DUE AND PAYABLE 


The 1933 dues became due and payable upon the adjournment of the Annual Convention. You can save the 
Association money both in stationery and stamps, if you will send your dues in before the bills are sent out 
early in February. 

The administration just closing has been the most economical for several years, despite the fact that 
the Executive Committeemen of the American Bar Association were the guests of the State Association dur- 
ing the entire Convention, but we are making an effort to economize still further. 

ED R. BENTLEY, Secretary-Treasurer. 
Lakeland, Florida. 
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REPORT OF CONFERENCE OF LOCAL BAR DELEGATES HELD AT PASS-A-GRILLE 


TO THE PRESIDENT AND MEMBERS OF THE 
FLORIDA STATE BAR ASSOCIATION: 


I beg leave to report to you that on Thursday, 
January 19th, 1933, the Conference of Delegates of 
Local Bar Associations, together with delegates at 
large from the Florida State Bar Association assembled 
for their semi-annual meeting at Pass-a-Grille, Flor- 
ida. This was the twelfth semi-annual meeting of the 
Conference and was attended by approximately 190 
members of the Bench and Bar of Florida, represent- 
ing not only the State Bar Association, but 12 local bar 
associations of the state as follows: 

Florida State Bar Association 

St. Petersburg Bar Association 
Jacksonville Bar Association 

Palm Beach County Bar Association 
Clearwater Bar Association 

Volusia County Bar Association 
17th Judicial Circuit Bar Association 
Dade County Bar Asscciation 
Lakeland Bar Association 

Polk County Bar Association 
Broward County Bar Association 
Hillsborough County Bar Association 
Brooksville Bar Association 

The meeting was presided over by T. M. Shackle- 
ford, Jr., President of the Florida State Bar Associa- 
tion and ex-officio chairman of the Conference of 
Delegates. 

The meeting was given over in its entirety to the 
committee on the Probate Act, headed by Wm. H. Rog- 
ers of Jacksonville with Judge A. J. Rose, Frank Wide- 
man, Judge H. R. Hewitt, Cyril C. Copp and Warren L. 
Jones. The meeting was turned over to Mr. Rogers, 


who outlined the changes that had been made in the 
proposed Florida Probate Act since the last semi-an- 
nual meeting, after which the question was thrown 
open for discussion. Many suggestions were made as 
to minor details, but the act in general seemed to meet 
the approval of the delegates present. After discuss- 
ing the matter for the entire day, R. F. Maguire of- 
fered the following resolution: 

RESOLVED, that the Conference of Dele- 
gates of Local Bar Associations approve in prin- 
ciple the Probate Act as proposed by the commit- 
tee, subject to the suggestions which were re- 
ferred to the committee by the Conference for 
consideration; that the Conference recommend to 
the Florida State Bar Association that the Act be 
thus approved, and that the Association authorize 
the Executive Council of the Florida State Lar 
Association to approve the final draft of the Act 
when presented to the Executive Council by the 
Probate Committee, and be thereafter authorized 
to present the same to the Legislature of the State 
of Florida in conjunction with the Legislative 
Committee of the Florida State Bar Association; 

BE IT FURTHER RESOLVED, that this 
Conference of Bar Delegates express its sincere 
appreciation for the splendid and untiring work 
of the Committee. 

This resolution was seconded by John C. Cooper, Jr., 
and unanimously adopted. 

After some discussion of the next subject of work 
of the Conference of Delegates, the meeting adjourned 
until the mid-summer meeting. 

Respectfully submitted, 
ED R. BENTLEY, 
Secretary. 
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NEWS OF LOCAL BAR ASSOCIATIONS 


GEORGE W. WALKER, 1859-1932 


We have recently been advised of the death of 
George W. Walker, State’s attorney of Leon County, 
Florida, on June 3rd, 1932. 

Born at Bellair in Leon County, Florida, on Oc- 
tober 16th, 1859, Mr. Walker was educated in the pub- 
lic schools of Leon County, Florida, and Forsyth, 
Georgia. He later attended Columbia Preparatory 
School in New York, and studied law in the office of 
his brother-in-law, James M. Ball in New York City. 
He was admitted to the bar in this state in 1881. 
While practicing law he was elected for one term as 
Mayor of Tallahassee. 

In 1889 Mr. Walker was appointed by Governor 
Francis P. Fleming as a member of the Indian War 
Claims Commission, which Commission comprises one 
of the important factors in the financial history of 
Florida. 

In 1891 Mr. Walker was elected as State’s Attor- 
ney in the second judicial circuit and served ably in 
that office until his death, and enjoyed a high degree 
of respect and esteem of his associates and of the 
public. His passing is a loss to the legal profession and 
to the State. 


Officers of Volusia County Bar Association 


Louis Ossinsky—President. 

John S. Duss, Jr.—First Vice-President. 
Joseph A. Scarlett—Second Vice-President. 
Roger H. West—Secretary-Treasurer. 


Members of Executive Council. 
Frank E. Newlin, Chairman; William S. Fielding, 
Tom B. Stewart, Alfred A. Green, George I. Fullertcn. 


List of Standing Committees of Volusia County 
Bar Association. 

Committee on Ethics: J. E. Futch, Chairman; 
Harry A. Horn, Curtis H. Gardiner. 

Committee on Admissions: Roger H. West, Chair- 
man; Neill S. Jackson, William M. Cobb. 

Committee on Judicial Administration and Legal 
Reform: Judge Marion G. Rowe, Chairman; John R. 
Parkinson, John 8S. Byington. 

Committee on Programs: George I. Fullerton, 
Chairman; William J. Gardiner, Horace D. Riegle. 

Committee on Relations with Florida State Bar 
Association: Alfred A. Green, Chairman; J. Elton 
McCardell, Paul W. Harvey. 
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AMERICAN BAR ASSOCIATION BROADCASTS 


The American Bar Association will present a series 
of fifteen broadcasts given under the auspices of the 
National Advisory Council cn Radio In Education, Inc., 
over the nation-wide network of the Columbia Broad- 
casting System. These broadcasts will be given on Sun- 
days at 6:00 to 6:30 P. M., Eastern Standard Time, 
through April 23rd. Beginning April 30th Eastern Day- 
light Savings Time. 


The schedule of broadcasts is as follows: 


February 12.—The American Bar, Its Past Lead- 
ers and Its Present Aims—Clarence E. Martin, Presi- 
dent of the American Bar Association, introduced by 
William J. Donovan, former Assistant United States 
Attorney General. 


February 19—Training for the Bar—Roscoe 
Pound, Dean of the Harvard Law School. 


_ February 26—An Interview: A Young Man in 
Search of a Profession Asks Mr. Rogers: “Shall I Be- 
come a Lawyer?’—James Grafton Rogers, Assistant 
Secretary of State. 


March 5—The Lawyer’s Influence on Public Opin- 
ion—Judge Samuel Seabury, Counsel, New York City 
Investigation Committee. 


March 12—Pitfalls Along the Legal Education 
Road—John Kirkland Clark, Chairman, Section of Le- 
gal Education and Admissions to the Bar of the Amer- 
ican Bar Association. 


March 19—Should the Public Distrust a Lawyer? 
—John H. Wigmore, Dean Emeritus, Northwestern 
University Law School. 


March 26—The Lawyer and Business—Silas H. 
Strawn, former President of the American Bar Asso- 
ciation and of the United States Chamber of Commerce. 


April 2—What Is the Bar Doing to Improve the 
Administration of Justice?—-Guy A. Thompson, form- 
er President of the American Bar Association. 


April 9—Reforming the Law Through Legislation 
—Henry W. Toll, Managing Director of the American 
Legislators’ Association, and Professor Edson R. Sun- 
derland of the University of Michigan Law School. 


April 16—Hurdles in the Path of a Candidate for 
Admission to the Bar—A Round Table Discussion— 
Philip J. Wickser, Secretary of the New York Board of 
Law Examiners—Theodore Francis Green, Governor of 
Rhode Island, and Robert T. McCracken, Chairman of 
the Philadelphia County Board cf Law Examiners. 


April 23—The Lawyer Looks at His Responsibil- 
ities—Newton D. Baker, former Secretary of War, 
President of the American Judicature Society. 


April 30—How the Law Functions—Professor 
Karl N. Llewellyn, of the Columbia University Law 
School—Professor Walter Wheeler Cook, of the Insti- 
tute of Law of Johns Hopkins University; Jerome 
Frank, of the Yale Law School. 


May 7—Restating the Law: An Attempt at Sim- 
plification—An outline of the most authoritative effort 
in two thousand years to summarize and state existing 


legal principles—George W. Wickersham, President of 
the American Law Institute. 


May 14—How Far Is a Judge Free in Rendering 
a Decision ?—Judge Learned Hand, of the United States 
Circuit Court of Appeals; Professor Felix Frankfurter, 
of the Harvard Law School. 


May 21—Selecting Judges—John W. Davis, form- 
er Ambassador to Great Britain. former Solicitor Gen- 
eral of the United States, former President of the 


American Bar Association. 


Station WQAM, Miami, and WDAE, Tampa, will 
broadcast these speeches. 
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PROPOSED FLORIDA PROBATE ACT 


A BILL TO BE ENTITLED 


AN ACT relating to wills and the probate thereof, 
to descent and distribution of decedents’ estates, to 
dower, to the administration of decedents’ estates and 
the practice and procedure therein, to county judges 
and their jurisdiction in probate and administration 
and to appellate procedure relating thereto, to revise 
and consolidate the law relating to the estates of 
decedents and to repeal all laws and statutes in con- 
flict herewith. 


BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 


CHAPTER I. 
General Provisions 


Section 1. SHORT TITLE.—This Act shall be 
known and may be cited as The Probate Act. 

Section 2. TIME OF TAKING EFFECT.—This 
Act shall take effect at 12:01 o’clock A. M. Eastern 
Standard time, October 1, 1933, and shall govern the 
estates of decedents dying thereafter; and the estates 
of decedents dying prior thereto shall be administered 
by the statutes and laws of Florida in force prior to 
the effective date of this act for a period of two years 
from the effective date of this act, and thereafter in 
accordance with the provisions of this act. 

Section 3. DEFINITIONS.—The following rules 
and definitions shall govern in the construction of this 
Act and in all proceedings under this Act, unless a dif- 
ferent meaning is apparent from the context: 

ADMINISTRATION refers to the administration 
of estates and also to all probate proceedings; BE- 
QUEATH means a disposition of personal property by 
will, but it may be used interchangeably with the word 
devise; BEQUEST means a gift of personal property 
received by the beneficiary in a will, but it may refer 
to real estate also; CURATOR is a person appointed 
by the County Judge to take charge of the estate of 
a deceased person until letters testamentary or of ad- 
ministration are granted; DEVISE, when used as a 
verb, means a disposition of real estate by will, but it 
may be used interchangeably with the word bequeath; 
DEVISE, when used as a noun, means a gift of real 
estate by will, but it may be used interchangeably with 
the word bequest; GIFT means either devise, bequest 
or both; HEIR, and heir at law shall be construed to 
have the same meaning as next of kin; INTERESTED 
PERSONS and PERSONS INTERESTED IN THE 
ESTATE, shall mean heirs, legatees, devisees, distribu- 
tees, spouses and creditors, or others having a prop- 


erty right in or claim against an estate being admin- 
istered, and such words shall mean the persons en- 
titled to the estate of a decedent in the event of in- 
testacy ; LEGACY shall have the same meaning as be- 
quest as hereinbefore defined; LEGATEE and devisee 
may be construed to be synonymous; LETTERS 
means letters of administration or letters testament- 
ary; MASCULINE GENDER may be construed to re- 
fer to the feminine gender and vice versa; the same 
rule applies to the neuter gender; PERSON may be 
construed to refer either to a natural person or to a 
corporation; PERSONAL REPRESENTATIVE means 
the executor or the administrator; PLURAL NUM- 
BER may be construed to mean the singular number, 
and vice versa; PROBATE means not only probate 
proceedings pertaining to wills, but also to the adminis- 
tration of estates; PROPERTY means real estate, per- 
sonalty, choses in action, or any interest in the same, 
legal or equitable. 

Section 4. CONSTITUTION ALITY.—In the event 
any section, paragraph, sentence or clause of this Act 
shall be held unconstitutional, void or contrary to public 
policy, this shall not affect the validity of any other 
portion of this Act and the remainder of this Act shall 
stand as valid legislative enactment. 


CHAPTER II. 
Wills 


Section 5. WHO MAY MAKE A WILL.—Every 
person, male or female, married or single, who is at 
least eighteen years of age and who is of sound mind 
may make a will. 

Section 6. —PROPERTY WHICH MAY BE DE- 
VISED.— 

(a) Except as to homestead property, any es- 
tate, real or personal, held by any title, legal or equit- 
able, with or without actual seizin, may be devised or 
bequeathed by will. 

(b) A will becomes effective at the time of the 
death of the testator and all property, real or personal, 
acquired by the testator after making his will is trans- 
missible under general expressions in the will show- 
ing such to be the intention of the testator. Every will 
containing a residuary clause shall transmit after- 
acquired property, unless the testator expressly states 
in his will that such is not his intention. 

Section 7. REQUISITES OF NUNCUPATIVE 
WILLS.—No nuncupative will shall be good which is 
not proved by the oaths of three witnesses present at 
the making thereof, nor unless it be proved by the said 
witnesses that the testator at the time of pronouncing 


the same did desire the persons present, or some of 
them, to bear witness that such was his will, or to that 
effect, nor unless such nuncupative will was made in 
the time of the last sickness of the deceased. Personal 
property only shall be subject to disposition by nun- 
cupative wills. 

Section 8. EXECUTION OF WILLS.—Every 
will, other than a nuncupative will, must be in writing 
and must be executed as follows: 

(a) It must be signed at the end thereof by the 
testator himself, or some person in his presence and by 
his direction must subscribe the name of the testator 
thereto. 

(b) The testator must sign his will or cause his 
name to be signed as aforesaid or must acknowledge 
his signature, in the presence cf at least two attest- 
ing witnesses, present at the same time. 

(c) No will executed by a non-resident of Florida, 
either before or after this Act takes effect, is valid 
as a will in this state unless it is executed in accordance 
with the laws of this state in force at the time of its 
execution,except that a will valid under the laws of the 
state or country in which the testator is domiciled at 
the time of his death is valid in this state, so far as 
the same relates to personal property. 

(d) A will executed by a resident of this state, 
prior to the time this Act takes effect, is valid if exe- 
cuted according to the laws of this state in force at the 
time of its execution. 

(e) All devises and bequests to subscribing wit- 
nesses are void, unless there are at least two other dis- 
interested subscribing witnesses to the will. If a sub- 
scribing witness would be entitled to any share of the 
estate of the testator in case the will were not estab- 
lished, he shall take such proportion of the devise or 
bequest made to him in the will as does not exceed the 
share of the estate which would be distributed to him 
if the will were not established. 

(f) No particular form of words is necessary to 
the validity of a will if it be executed according to the 
formalities required by law. 

(g) A codicil shall be executed with the same 
formalities as a will. 

Section 9. EFFECT OF FRAUD, DURESS, MIS- 
TAKE AND UNDUE INFLUENCE.—4A will is void if 
the execution thereof is procured by fraud, duress, mis- 
take, menace or undue influence. Likewise, any part of 
a will is void if so procured, but the remainder of the 
will not so procured shall be valid, if the same be not 
invalid for other reasons. 


REVOCATION OF WILLS 
Section 10. REVOCATION BY FRAUD.—If the 
revocation of a will, or of any part thereof, is procured 
gy fraud, duress, menace, or undue influence, such re- 
vocation shall be void. 
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Section 11. REVOCATION BY MARRIAGE OR 
BIRTH OF ISSUE.—If a person marries after making 
a will, and the spouse survives the maker, the will is 
revoked as to the spouse, unless provisoin has been 
made for the spouse by marriage contract, or unless 
the spouse is provided for in the will, or unless the will 
disclose an intention not to make such provision; and 
no other evidence to rebut the presumption of revoca- 
tion can be received. 

If a person marries after making a will and has 
issue of such marriage, and any of the issue survives 
the maker, or is born after its father’s death, the will 
is revoked as to such issue, unless provision has been 
made for such issue by some settlement, or unless such 
issue are provided for in the will, or unless the will 
disclose an intention not to make such provision; and 
no other evidence to rebut the presumption of such 
revocation can be received. 

Section 12. CHILDREN BORN AFTER EXECU- 
TION OF WILL.—When a testator omits to provide in 
his will for any of his children born after the making 
of the will, and such child is unprovided for by any 
settlement, and has not had an equal proportion of the 
testator’s property bestowed on him by way of ad- 
vancement, unless it appears from the will that such 
omission was intentional, such child shall receive a 
share in the estate of the testator equal in value to 
that which he would have received if the testator died 
intestate. The share of the estate which is assigned to 
such child.shall be raised in accordance with the order 
of appropriation set forth in this Act. 

Section 13. IMPLIED REVOCATION BY SUB- 
SEQUENT INCONSISTENT WILL.—A will is revoked 
by a subsequent inconsistent will, even though the last 
will does not expressly revoke all previous wills, but 
such revocation extends only so far as the inconsistency 
exists. 

Section 14. REVOCATION BY WRITTEN IN- 
STRUMENT.—A will or any part thereof may be re- 
voked or altered by a subsequent written will, codicil 
or other writing, declaring such revocation or altera- 
tion, provided such will, codicil or other writing is exe- 


’ cuted with the same formalities required for the exe- 


cution of wills under this Act. 

Section 15. OTHER REVOCATION.—A will may 
be revoked by the testator himself, or by some other 
person, in his presence and by his direction, by burning, 
tearing, cancelling, defacing, obliterating, or by de- 
stroying the same, with the intent and for the purpose 
of revocation. 

Section 16. REVIVAL BY REVOCATION.—The 
revocation of a will expressly revoking a former will 
shall not revive the former will, even though such 
former will be in existence at the date of the revoca- 
tion of the subsequent will. 
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Section 17. REVOCATION OF CODICIL.—The 
revocation of a will revokes all codicils thereto previous- 
ly made. 

Section 18. REPUBLICATION OF WILLS BY 
CODICIL.—The execution of a codicil referring to a 
previous will has the effect of republishing the will as 
modified by the codicil. 

Section 19. REPUBLICATION OF WILLS BY 
RE-EXECUTION.—If a will has been revoked or if it 
be invalid for any reason it may be republished and 
made valid by the re-execution of the same with the 
formalities required by this Act for the execution of 
wills. 

Section 20. CHARITABLE DEVISES AND BE- 
QUESTS.—If a testator dies leaving issue of his body, 
or an adopted child, or the lineal descendants of either, 
or a spouse, and the will of such testator devises or be- 
queaths the estate of such testator, or any part there- 
of, to a benevolent, charitable, literary, scientific, re- 
ligious or missionary institution, corporation or asso- 
ciation or purpose or to this state or to any other 
state or country, or to a county, city or town in this 
or any other state or country, or to a person in trust 
for such purposes, or beneficiaries, whether such trust 
appears on the face of the instrument making such de- 
vise or bequest or not, such will as to such devise or 
bequest shall be invalid unless it was duly executed at 
least six months prior to the death of the testator. 

Section 21. LAPSED OR VOID LEGACIES OR 
DEVISES.— 

(a) If a legacy or devise is void or lapses, it shall 
become a part of the residuum and shall pass to the 
residuary legatee or devisee, unless a contrary intent 
is expressed by the testator in his will. 

(b) If a devisee or legatee dies during the lifetime 
of the testator, the testamentary disposition to such 
devisee or legatee lapses, unless an intention appears 
from the terms of the will to substitute another in 
his place, except that when any estate is devised or be- 
queathed to any kindred of the testator, and such de- 
visee or legatee dies before the testator, leaving lineal 
descendants, or is dead at the time the will is executed, 
but leaves lineal descendants who survive the testator, 
such descendants take the estate so given by the will 
in the same manner as the devisee or legatee would 
have done had he survived the testator. 

Section 22. VESTING OF LEGACIES OR DE- 
VISES.—The death of the testator is the event which 
vests the right to legacies or devises, unless the testa- 
tor in his will has provided that some other event must 
happen before a legacy or devise shall vest. 

Section 23. INCOME FROM LEGACIES OR DE- 
VISES.—The net income, interest or increase arising 
from property specifically devised or bequeathed shall 
belong to the specific legatees and devisees entitled 
thereto from the date of the death of the testator. 
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From and after the time fixed by the County Judge 
in an order of distribution general legacies shall bear 
legal interest until paid. 

Section 24. ALIENS.—An alien may devise and 
bequeath and inherit and transmit inheritance in real 
and personal property as if he were a citizen of the 
United States; and in making title by descent it shall 
be no bar to a party that the intestate or any an- 
cestor through whom he derives his descent from the 
intestate is or has been an alien. 

Section 25. ILLEGITIMATES.—Every _illegit- 
imate child is an heir of his mother, and also the person 
who, in writing, signed in the presence of a competent 
witness, acknowledges himself to be the father; such 
illegitimate child shall inherit from its mother and also 
from its father when so recognized, in the same man- 
ner as if the child had been born in lawful wedlock. 
However, such illegitimate child dces not represent his 
father or mother by inheriting any part of the estate 
of the parents’ kindred, either lineal or collateral, un- 
less his parents shall have intermarried, in which event 
such illegitimate child shall be deemed legitimate for 
all purposes. 

Section 26. ADOPTED CHILD.—An adopted 
child shall be an heir at law of its adopting parents 
and the adopting parents shall inherit from the adopted 
child. An adopted child shall not inherit the estate of 
its blood parents nor shall such blood parents inherit 
from such adopted child. 

Section 27. MURDERER.—Any person convict- 
ed of the murder of a decedent shall not be entitled to 
inherit from the decedent cr take any portion of his 
estate as a legatee or devisee. The portion thereof to 
which such murderer would otherwise be entitled in 
the estate of the decedent shall pass to the persons en- 
titled theretc, as though such murderer had died dur- 
ing the lifetime of the decedent. 


CHAPTER III. 
Descent 


Section 28. DESCENT AND DISTRIBUTION.— 
The real and personal estate of an intestate shall de- 
scend and be distributed as follows: 


1. To the surviving spouse and lineal descend- 
ants, the surviving spouse taking the same as if he or 
she were one of the children. 

2. If there be no lineal descendants, to the sur- 
viving spouse. 

3. If there be no surviving spouse, to the lineal 
descendants. 

4. And, if there be none of the foregoing, to the 
father and mother equally, or to the survivor of them. 

5. And, if there be none of the foregoing, to the 
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brothers and sisters and the descendants of deceased 
brothers and sisters. 

6. And, if there be none of the foregoing, the es- 
tate shall be divided into moieties, one of which shall 
go to the paternal and the other to the maternal kin- 
dred in the following course: 

(a) To the grandfather and grandmother equally, 
or to the survivor of them. 

(b) If there be no grandfather or grandmother, to 
the uncles and aunts and the descendants of such of 
them as may be deceased. 

(c) If there be no grandparent, uncle or aunt, or 
their descendants, to the great grandfathers and great 
grandmothers equally, or to the survivor of them. 

(d) If there be no great grandfather or great 
grandmother, then to the brothers and sisters of the 
grandfather and grandmother on the same side and to 
the descendants of such of them as may be deceased. 

(e) And so in other cases without end passing to 
the next lineal ancestors or ancestor, and for want of 
them, to the descendants of such ancestors. 

7. And where the estate is hereinbefore directed 
to go by moieties to the paternal and maternal kin- 
dred, if there should be no such kindred on the one 
part, the whole shall go to the other part; and if there 
be no kindred either on the one part or the other and 
the wife or husband of the intestate be dead, the whole 
shall go to her or his kindred in the like course as if 
such wife or husband had survived the intestate and 
then died entitled to the estate. 

Section 29. HALF-BLOOD.—In the cases before 
mentioned, where the estate is directed to pass to the 
collateral kindred of the intestate, if part of such col- 
laterals be of the whole blood to the intestate, and the 
other part of the half blood only, those of the half- 
blood shall inherit only half as much as those of the 
whole blood; but if all be of the half-blood, they shall 
have whole portions. 

Section 30. INHERITANCE PER STIRPES.— 
Descent and distribution, whether to lineal descend- 
ants or to collateral heirs, shall always be per stirpes. 

Section 31. PRESUMPTION OF ORDER OF 


DEATH.— Where there is no evidence of the order 


which the death of two or more persons occurred, no 
one of such persons shall be presumed to have died 
first, and the estate of each shall pass as though he 
had survived the other or others. 

Section 32. DESCENT OF HOMESTEADS. — 
Whenever a person who is the head of a family, re- 
siding in this State and having his homestead there- 
in, shall die and leave a widow or child surviving him, 
the homestead shall not be the subject of devise, but 
shall descend as other property; provided however, 
that if the decedent be survived by a widow and lineal 
descendants, the widow shall take a life estate in the 
homestead, with remainder to the lineal descendants. 
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Section 33. INHERITANCE FROM PERSONS 
OF COLOR.—Whenever upon the death of any person 
of color seized or possessed of real or personal estate, 
there are persons in being who would inherit said 
property or any portion thereof under the several 
statutes of descent in this State, but who are prevented 
from doing so on account of the legal incapacity of 
said persons of color to contract marriage in a state 
of slavery, which said estate would otherwise escheat 
to the State, all the right, title and interest of the 
State of Florida is hereby vested in and waived in fa- 
vor of those persons who would have inherited said 
estate, if said parties would have been competent to 
contract marriage. 

The fact that the said parties shall have failed 
to obtain a license to marry, or shall have failed to be 
married according to the forms of law, shall in no case 
affect the operations cf this section, but the same shall 
be held to apply to all cases wherein the parties were 
known as husband and wife. 

Section 34. ESCHEAT.— Whenever any person 
shall die leaving property and without being survived 
by any person entitled to the same, such property shall 
escheat to the State of Florida. In any such case, or 
where doubt exists as to the existence of any person 
entitled to the property, the personal representative 
shall, within one year after letters have been issued to 
him, institute a proceeding for the determination of 
beneficiaries as provided in this Act and citation shall 
be served upon the Attorney General of the State of 
Florida. If the personal representative shall fail to 
institute such proceeding within the time herein fixed, 
the same may be instituted by the Attorney General. 
If the County Judge shall determine in such proceed- 
ing that there is no person entitled to the property 
and that the property escheats, said property shall, 
within a reasonable time to be fixed by the County 
Judge, be sold and converted into money and paid to 
the Treasurer of the State of Florida and by him de- 
posited in the State School Fund. Any person claim- 
ing to be entitled to the property of the decedent may, 
at any time within twenty years after the granting of 
letters, by petition filed with the County Judge and 
service of citation upon the Attorney General, re-open 
the administration and assert his rights. If such 
claimant be determined to be entitled to any of the 
property of the decedent, the County Judge shall by 
order fix the amount to which he is entitled and the 
same shall be repaid to him without interest by the 
officials charged with the disbursement of State School 
funds. If no such claim be asserted in the manner 
and within the time herein fixed, the title of the State 
of Florida to such property and the proceeds thereof 
shall become absolute. The Attorney General shall 
represent the State of Florida in all proceedings with 
respect to escheated estates. Except as herein pro- 
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vided, escheated estates shall be administered as in 
other cases. 


CHAPTER IV. 
Dower 


Section 35. DOWER IN REALTY AND PER- 
SONALTY.—Whenever the widow of any decedent 
shall not be satisfied with the portion of the estate of 
her husband to which she is entitled under the law of 
descent and distribution or under the will of her said 
husband, or both, she may elect, in the manner here- 
inafter provided, to take dower, which dower shall be 
one-third part in fee simple of the real property and 
one-third part absolutely of the personal property 
owned by her husband at the time of his death free 
from all liability for the debts of the decedent. The 
homestead shall not be included in the property sub- 
ject to dower but shall descend as otherwise provided 
in this Act for the descent of homesteads. 

Section 36. ELECTION TO TAKE DOWER.— 
To entitle a widow to dower, she must so elect by an 
instrument in writing, signed by her and acknowledged 
or sworn to by her before any officer authorized to 
take acknowledgments or administer oaths, and filed 
in the office of the County Judge in whose court the 
estate of the deceased husband is being administered 
within nine months after the first publication of the 
notice to creditors. The County Judge shall record all 
elections to take dower. 

Section 37. ARTICLES IN ADDITION TO DOW- 
ER.—The widow of an intestate shall be entitled to 
receive and retain all wearing apparel and such house- 
hold goods and farming utensils, provisions and cloth- 
ing, as may be necessary for her maintenance and that 
of the family, to be set apart by the County Judge 
upon her petition or the petition of the personal repre- 
sentative and citation or notice to the other, special re- 
gard being had for the ability of the widow and chil- 
dren to provide for and maintain themselves. Such 
articles shall not be considered as part of the widow’s 
dower or inheritance in any case. 


CHAPTER V. 
Probate and Administration 


Section 38. JURISDICTION OF COUNTY 
JUDGE.—The County Judge shall have jurisdiction of 
the administration, settlement and distribution of es- 
tates of decedents, the probate of wills, the establish- 
ment of lost or destroyed wills, the granting of letters 
testamentary and of administration, and of all other 
matters usually pertaining to courts of probate. 
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Section 39. COURT ALWAYS OPEN. — The 
court of the County Judge as a court of probate shall 
be open at all times for the transaction of its business. 

Section 40. POWER TO ENFORCE JUDG- 
MENTS.—In all cases where the County Judge is 
authorized to enter orders, judgments or decrees, he 
shall have authority to issue attachments of persons 
or property, executions, writs of possession and all such 
other writs and orders as are necessary or appropriate 
to enforce such orders, judgments or decrees. 

Section 41. DISQUALIFICATION OF COUNTY 
JUDGE.—The County Judge shall be disqualified for 
interest in all instances in which judges generally are 
so disqualified and also in estates in which he is an 
heir of the decedent or is a legatee, devisee, trustee or 
executor under the will, or a witness thereto. 

Section 42. SUBSTITUTION OF CIRCUIT 
JUDGE.—The Judge of the Circuit Court of the coun- 
ty, in the case of the disqualification, absence, sick- 
ness or other disability of the County Judge, is au- 
thorized to discharge all of the duties and powers of 
the County Judge as a Probate Judge. In the event 
the Circuit Judge be disqualified, absent from the cir- 
cuit, sick, or under other disability, then any other Cir- 
cuit Judge in the state who is not disqualified may dis- 
charge such duties and powers. 

The County Judge, when disqualified for interest, 
shall file a certificate thereof. In no instance may he 
act in any matter in which he is interested. Should he 
presume so to do, the Circuit Judge may, in his super- 
visory jurisdiction of probate matters, upon proper pe- 
tition and short notice to the County Judge, revise the 
action of the County Judge. 

Sickness, absence or disability of the County Judge 
shall be conclusively evidenced by the certificate of 
the Clerk of the County Judge’s Court, if any there be, 
ctherwise prima facie evidenced by the affiidavit of 
any interested party. No decree or order of the Cir- 
cuit Judge in probate reciting the disqualification, sick- 
ness, absence or disability of the County Judge shall 
be collaterally attacked. 

No County Judge shall act as executor or admin- 
istrator after the passage of this Act, except in those 
cases where he has heretofore qualified. 

Section 43. VENUE OF PROBATE PROCEED- 
INGS.—The venue of probate of all wills and granting 
of letters of administration shall be: 

(a) In the county in this state where the decedent 
had his domicile. 

(b) If the decedent had no domicile in this state, 
then in any county in which the decedent was pos- 
sessed of any property. 

(c) If the decedent had no domicile in this state, 
and was possessed of no property in this state, then in 
the county where any debtor of the decedent may 
reside. 
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Section 44. COUNTY JUDGE’S RECORDS. — 
Every County Judge shall record, or cause his clerk 
to record, in books kept for that purpose, distinctly 
and at full length, all wills, testaments and codicils of 
which probate shall be granted, all letters testamentary 
and of administration, all bonds of personal representa- 
tives (exclusive of supersedeas bonds), all orders and 
judgments made by him, and all other writings in this 
Act specially required to be recorded. 

Any interested person may, at his own cost and 
expense, have recorded as aforesaid any document or 
pleading filed in the office of the County Judge; pro- 
vided that the cost of recording same shall not be 
taxed as costs against the estate. A duly certified 
transcript of the whole or any part of probate or ad- 
ministration proceedings befcre any court of this state 
or of any foreign state or country may, upon the pay- 
ment of appropriate fees, be filed or recorded in the 
office of any County Judge of this state. 

All such record bcoks shall be indexed as to the 
various estates and as to the subject matters therein, 
and shall be open to the inspection of all persons. 

All records, files, orders, judgments and decrees 
of any court of this state heretofore exercising pro- 
bate jurisdiction shall be taken and held to be those 
of the County Judge as if made or rendered by the 
County Judge, and shall be placed and remain in the 
custody of the County Judge and copies thereof cer- 
tified by the County Judge shall be competent evidence. 

A progress docket shall be kept by each County 
Judge of the proceedings in connection with each es- 
tate, in which shall be noted each pleading or docu- 
ment filed and order entered, with notation of book 
and page of record of each writing recorded, and the 
residence and post office address of each party who 
shall have designated same. 

County Judges shall, upon request and payment 
of their fees, make and deliver certified copies of any 
pleading or document filed in their offices or of any of 
the records of their offices. 

County Judges, in making certified copies of let- 
ters testamentary or of letters of administration, are 


such is the fact, that the letters so certified stand un- 
revoked at the date of the certificate; and such cer- 
tificate shall be prima facie evidence of such fact. 

Except as otherwise provided in this Act or for 
purposes of taking testimony, no County Judge shall 
permit any paper, instrument, document, pleading or 
file to be removed from his office or custody. 

Section 45. PLEADINGS.—tThe pleadings before 
the County Judge in probate matters shall be in writ- 
ing and signed by the pleader or his attorney. All 
technical forms of pleadings are abolished. No defect 
of form shall impair substantial rights; and no defect 


authorized upon request to further certify, whenever | 
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in the statement of jurisdictional facts actually exist- 
ing shall render void any proceedings. 

Petition: The petition shall state in short and 
simple manner the facts constituting jurisdiction of the 
court and the ground of the proceedings, and shall pray 
for such relief as is desired. It shall be filed before 
any process shall issue. ; 

Defense: Defenses shall be filed on or before the 
return day specified in the notice or citation. The an- 
swer shall in short and simple manner set up the facts 
constituting the defense. 

Upon the filing of a sufficient answer the cause 
shall be at issue, new matters being deemed denied; 
and the cause shall be tried at such early date as the 
County Judge may direct. 

Motions: Either party may test the sufficiency 
of an adversary’s pleading, or of any part thereof, by 
motion. Motion addressed to an answer shall be filed 
within ten days after the return day or within such 
other time as the County Judge may in exceptional 
circumstances allow. Disposition cf motions and all 
matters of amendment and pleading generally shall be 
in accordance with the direction of the County Judge. 
Reasonable notice of not more than five days shall be 
given to the adversary or his counsel of the hearing 
of any motion. More than ten days ordinarily shall 
not be allowed for further pleading. 

Copies: Copies of all pleadings shall be delivered 
or mailed to the adversary or his attorney. 

Section 46. CITATION AND SERVICE.— 

(a) In all matters pertaining to the probate juris- 
diction of the County Judge where process is neces- 
sary, cr is ordered by the County Judge, parties in in- 
terest may be cited to answer any petition by a cita- 
tion in substantially the following form, which may be 
served personally upon the respondent wherever found, 
within or without the state of Florida: 


IN THE COUNTY JUDGE’S COURT 
County, Florida. 
Deceased. 


Estate of __. 

The State of Florida to pets 

You are hereby notified that a petition has been 
filed in said court, a true copy of which is hereto at- 
tached; and you are hereby required to file your writ- 
ten defenses thereto within twenty days after service 
hereof. Should you fail therein judgment will be en- 
tered in due course upon the said petition. 

WITNESS my hand and the seal of said Court 


County Judge. 
By 


Clerk. 
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(b) A true copy of the petition shall be attached 
to each copy of the citation served personally. 

(c) Service may be made within the state of Flor- 
ida in the manner prescribed by law for the service of 
summons ad respondendum, by any sheriff, constable 
or deputy sheriff or deputy constable or by any other 
person, provided that if service is made by other than 
an officer the return of service shall be by affidavit. 

(d) Service may be made without the state of 
Florida by any person by the delivery to the person to 
be served of a true copy of the citation and of attached 
copy of the petition, and the return of service shall be 
by affidavit. 

(e) Service shall be made upon a minor or insane 
person by the delivery of a true copy of the citation 
and of attached copy of petition to such minor or in- 
sane person and also to the person in whose care and 
custody such minor or insane person may be. 

(f) The return of service of citation in every case 
shall state the date when same was received by the 
person making the return, the date when it was served, 
the place of service, the name of the person served 
and the manner of service. Returns shall be amend- 
able so as to speak the truth, upon application to the 
court issuing the process; and when amended shall be 
effective as of the date of the original return. 

(g) If personal service be impracticable, then upon 
order of the County Judge so adjudicating, based upon 
an affidavit setting forth the reasons thereof, citation 
may be published once a week for four consecutive 
weeks, four publications being sufficient, in a news- 
paper published in the county where the court is 
located. 

Whenever publication of any citation, notice, 
pleading or other writing is required by any section of 
this Act, and there shall not be any newspaper, con- 
forming to the requirements of the laws of Florida, in 
the county of the administration, then, in lieu of such 
publication in a newspaper, the same may be published 
by posting a true copy thereof at the Court House and 
a true copy at each of two other public places in the 
county of the administration, such places to be pre- 
scribed by the County Judge. 

Proof of publication or of posting shall be by af- 
fidavit and be filed in the office of the County Judge. 


Citation to be published shall be substantially as 
follows: 


IN THE COUNTY JUDGE’S COURT 
County, Florida. 
The State of To? 
and all other persons concerned: 
You are hereby notified that a petition has been 
filed in said court praying for 
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and you are hereby required to file your written de- 
fenses thereto within forty days after the first pub- 
lication or posting hereof. Should you fail therein, de- 
cree will be entered in due course upon said petition. 

WITNESS my hand and the seal of said Court 
County, Florida, this ____ day 


County Judge. 
Clerk. 
First published or posted on 

(h) Service of citation or of any notice may be 
waived in writing by any party or person interested. 

(i) If any person cited shall fail to file his de- 
fense to the petition within the time prescribed in the 
citation, or within such time as the County Judge un- 
der exceptional circumstances may allow, then the mat- 
ter shall proceed ex parte as to such person and judg- 
ment may be entered in accordance with the right and 
justice of the case. 

Section 47. SERVICE OR PUBLICATION 
WHEN NOT OTHERWISE PROVIDED. — Whenever 
any citation, notice, pleading or other writing is re- 
quired by any section of this Act to be served or pub- 
lished, and the manner thereof is not specified in such 
section, such service or publication may be made as 
provided in this Act for the service or publication of 
citations. 

Section 48. DUTY TO DESIGNATE RESI- 
DENCE AND POST OFFICE ADDRESS.—It is here- 
by made the duty of every creditor or claimant against 
the estate of a decedent, and of every heir, distributee, 
surviving spouse, legatee and devisee of such decedent, 
to file with the County Judge of the county in which 
the estate of said decedent is in administration or in 
which such decedent’s will may be probated, a designa- 
tion of the residence and post office address of such 
party, and, when there occurs a change of same, to file 
likewise a designation cf such change. Any party who 
shall have filed a claim, petition, answer, election or 
other pleading or appearance in any County Judge’s 
office in relation to any estate, without having made 
the aforesaid designation, shall be entitled to no no- 
tices whatever of any further proceedings with refer- 
ence to such estate. 

Service of any citation or notice upon any party 
who shall have designated his residence and post of- 
fice as hereinabove required may, at the option of the 
moving party, be made by registered mail addressed 
to such party at the post cffice address designated. 
Proof of service by mailing may be by certificate of 
the County Judge or by affidavit of the person mail- 
ing the citation or notice. 

Section 49. TESTIMONY AND SUBPOENAES. 
Testimony shall ordinarily be taken in open court. The 
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County Judge shall, upon application of any party, 
issue subpoenaes and subpoenaes duces tecum, for the 
appearance of witnesses and production of documents 
upon any trial or hearing. 

Section 50. DEPOSITIONS.—The testimony of 
any party or witness may be taken in probate proceed- 
ings by deposition de bene esse at any time either be- 
fore or after issue under either of the following 
methods: 

(a) Said testimony may be taken under the meth- 
od prescribed in the “1931 Chancery Act.” 

(b) Said testimony may be taken before any no- 
tary public, not being of counsel or attorney for any 
of the parties, nor interested in the event of the pro- 
ceedings. The depositions may be taken either upon 
oral interrogatories or upon written interrogatories 
furnished to the officer taking the depositions. Cross- 
interrogatories may likewise be either oral or written. 

Reasonable notice must first be given in writing 
by the party or attorney proposing to take such de- 
position to the opposite party or parties or attorney 
or attorneys, which notice shall state the names of the 
witnesses and the time and place of taking the testi- 
mony. 

The County Judge shall upon application issue any 
necessary subpoenaes running throughout the state, to 
parties and witnesses who upon being served may be 
compelled to attend and testify as in other cases. The 
County Judge shall have power to enforce this section 
by contempt or other proceedings. 

Any party failing to attend or answer any lawful 
question or to subscribe the testimony given by him, 
may upon the motion of the opponent and certificate 
of the notary evidencing such default, have his plead- 
ing stricken as sham and be placed in the same situa- 
tion as if he had failed to file his pleading. 

Every witness or party deposing under this sec- 
tion shall be sworn to testify the whole truth. His 
testimony shall be reduced to writing or typewriting 
by the notary taking the deposition or by some person 
under his personal supervision, and shall thereupon be 
subscribed by such witness or party unless subscrip- 
tion be waived. 

Every deposition taken under this section shall be 
retained by the magistrate taking it until he delivers 
it by mail or by his own hand into the court for which 
it is taken. Upon receipt by the court, depositions 
shall be filed and open to inspection of all parties. 
Each deposition shall contain the notice given and the 
certificate of the magistrate taking it, showing that 
he is not of counsel in the cause, nor related to any of 
the parties, nor interested in the event and showing 
compliance herewith. 

No deposition taken hereunder may be used upon 
the trial if it be made to appear that the deponent is 
within the county and able to testify at the time of 


trial, except that in such case any part of any deposi- 
tion of any party may be used as an admission against 
interest and also except that in such case any witness 
may be impeached by any part of any deposition. 

Section 51. COSTS.—In all probate proceedings 
costs may be awarded in the sound judicial discretion 
of the County Judge, ordinarily abiding the result of 
each particular proceeding, but otherwise when it 
would be unjust that the failing party pay costs. 

When such costs are to be paid out of the estate, 
the County Judge may, in his sound judicial discretion, 
direct from what portion or portions of the estate they 
shall be paid. 

An executor, being prima facie justified in offer- 
ing a will, in due form, for probate, shall generally re- 
ceive his costs and attorneys’ fees out of the estate, 
even though he be unsuccessful. 

Section 52. RIGHT OF APPEAL. — All orders, 
judgments and decrees of the County Judge finally de- 
termining rights of any party in any particular pro- 
ceedings in the administration of the estate of a 
decedent may, as a matter of right, be appealed to the 
Circuit Court and from the Circuit Court to the Su- 
preme Court. 

Section 538. APPEALS TO THE CIRCUIT 
COURT. — All appeals to the Circuit Court shall be 
taken within thirty days from the date of the entry 
of the order, judgment or decree appealed. Said ap- 
peals shall be perfected by appellant filing in the of- 
fice of the County Judge a simple notice of appeal in 
which shall be included assignments of error in brief 
form. The notice of appeal before filing or within 
such reasonable time thereafter as the County Judge 
under the circumstances and in his discretion may al- 
low, shall be served upon all parties who have appeared 
to the particular proceedings, or upon their attorneys 
of record, and affidavit of service or written acknowl- 
edgment thereof shall be considered a part of the no- 
tice. The notice of appeal (exclusive of affidavit or 
acknowledgment of service) shall be recorded by the 
County Judge and no order or further notice of such 


appeal shall be necessary to give the Circuit Court 


jurisdiction of appellees and of the res. 

It shall be the duty of the Circuit Judge, upon ap- 
plication, to give to appellant a date for hearing with- 
in sixty days from the date of such appeal unless such 
Circuit Judge shall because of the condition of his 
docket or other cause satisfactory to him, enlarge such 
time by order filed and recorded in the office of the 
Clerk of the Circuit Court. Whereupon appellant shall 
give the parties or their attorneys of record at least 
ten days’ written notice of the hearing. The hearing 
may be held at such place and at such time within the 
circuit as the Circuit Judge may indicate. The filing 
of briefs shall be optional with attorneys, unless re- 
quired by the Circuit Judge. The notice of hearing 
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with proof or acceptance of service, shall be filed with 
the County Judge whose duty it shall be to deliver the 
complete original probate file to the Clerk of the Cir- 
cuit Court, or such portions thereof as may be desig- 
nated by the parties in writing, taking a receipt for 
same. 

The ruling of the Circuit Judge upon the appeal 
shall be filed by him in the office of the Clerk of the 
Circuit Court and shall be recorded. Upon the expira- 
tion of the time for taking an appeal to the Supreme 
Court, the Clerk of the Circuit Court shall, if no such 
appeal be taken, return the original file to the County 
Judge together with the mandate of the Circuit Court 
in accordance with the ruling of the Circuit Judge. 
Such mandate shall be recorded by the County Judge. 

Section 54. DISMISSAL OF APPEALS TO CIR- 
CUIT COURT.—Any appeal taken as aforesaid may 
be dismissed by the Circuit Court upon application of 
any appellee upon five days’ notice to appellant upon 
the following grounds: 

(a) That the appeal was not taken within the 
time limited for taking appeals; or 

(b) That the said sixty day period for the hear- 
ing of the appeal or the enlargement thereof, if any 
be granted, has expired; or 

(c) That such appeal, upon an inspection of the 
file, appears to have been taken against good faith 
or merely for delay. 

If motion to dismiss be made, the County Judge 
shall, upon written request of appellee, deliver the 
complete original probate file, or such portions there- 
of as may be designated in writing by the parties, to 
the Clerk of the Circuit Court, taking a receipt for 
same, which file shall, if the appeal be dismissed, be 
returned to the County Judge upon the expiration of 
the time for taking an appeal to the Supreme Court 
from such dismissal, and if the application to dismiss 
be denied, the file shall be returned to the County Judge 
instanter. 

Section 55. APPEALS TO CIRCUIT COURT 
AMENDABLE. — Appellate proceedings shall be 
amendable, and no appeal shall be dismissed for any 
defect or omission not insisted upon by the adverse 
party. Any motion for dismissal because of an alleged 
defect or omission shall only be granted conditionally 
upon appellant failing to amend within ten days. Ap- 
peal to the Circuit Court shall be merely a step in the 
cause, in the nature of a rehearing of the matter - 
pealed, upon the existing record. 

Section 56. APPEALS TO THE SUPREME 
COURT.—Appeals from the Circuit Court to the Su- 
preme Court shall be governed in all respects by the 
law and rules regulating appeals in chancery, except as 
herein otherwise provided. Such an appeal shall be tak- 
en within thirty days from the entry in the office 
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of the Clerk of the Circuit Court of the decree of the 
Circuit Court appealed from. 

Upon an appeal being taken, the Clerk of the 
Circuit Court shall make up the record upon appeal 
from the original probate file in his hands and shall so 
certify same. The Clerk shall retain such original file 
until he has made up and certified such transcript, 
whereupon he shall immediately return the same to 
the County Judge. If there be no supersedeas of the 
Circuit Court’s ruling, the mandate shall be delivered 
to the County Judge at the expiration of the time lim- 
ited for taking the appeal to the Supreme Court; but if 
there be such supersedeas then the mandate shall be 
withheld by the Clerk until mandate is received from 
the Supreme Court, whereupon, upon order of the Cir- 
cuit Court, in compliance with the ruling of the Su- 
preme Court, mandate shall immediately be delivered to 
the County Judge in accordance with the ruling of the 
Supreme Court. 

Section 57. SUPERSEDEAS.—Every appeal to 
the Circuit Court shall as a matter of right operate as 
a supersedeas if the appellant shall, within the time 
limited for taking the appeal, file in the office of the 
County Judge a supersedeas bond, with good and suf- 
ficient personal sureties or corporate surety to be 
approved by the County Judge, the terms, conditions 
and amount of which bond shall have been fixed by 
order of the County Judge upon notice to appellees. 

Every appeal to the Supreme Court shall as a 
matter of right operate as a supersedeas if the appel- 
lant shall, within the time limited for taking the ap- 
peal, file in the office of the Clerk of the Circuit Court 
a supersedeas bond, with good and sufficient person- 
al sureties or corporate surety, to be approved by said 
Clerk, the terms, conditions and amount of which bond 
shall have been fixed by order of the Circuit Judge 
upon notice to appellees. 

_ For an appeal either to the Circuit Court or to the 

Supreme Court for an order appointing or removing 
executors, administrators or curators, to operate as 
a supersedeas or have the effect of placing or keeping 
the estate in the possession of the party appealing, 
bond shall be required sufficient in amount to cover 
the full value of the estate. 

All supersedeas bonds in probate shall be payable 
to the Governor of the State of Florida for the benefit 
of all concerned and conditioned for the payment of 
all costs and damages that may accrue to any and all 
persons whomsoever by reason of such appeal, should 
same be not prosecuted with success; and the langu- 
age of this section shall be considered to be written into 
every such bond in addition to its special terms and 
conditions. 

Section 58. CURATORS.—The County Judge, 
whenever it is necessary, sua sponte or upon the appli- 
cation of any person, may appoint a curator to take 
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charge of the estate of any deceased person until let- 
ters are granted. If, however, the person entitled to 
letters is a resident of the county where the property 
is situated, no such curator shall be appointed until 
after such notice as the County Judge may direct to 
such person so entitled to letters. Upon the appoint- 
ment the County Judge shall direct the person in pos- 
session of the effects of the deceased forthwith to de- 
liver them into the possession of the curator, and this 
order, when not obeyed promptly, may be enforced 
by attachment and imprisonment for contempt. If it 
shall be made to appear to the County Judge, upon 
sworn petition, that there is great danger that said 
property or any portion of the same is likely to be 
wasted, destroyed or removed beyond the jurisdiction 
of the court, if the appointment of a curator should be 
delayed by giving the notice herein provided, then it 
shall be lawful for such judge to appoint a curator 
without first giving such notice. 

Upon special orders of the County Judge from time 
to time the curator may be authorized to perform any 
duty or function of an administrator or executor. 

Such bond shall be required of the curator as the 
County Judge shall deem necessary to secure the prop- 
erty, or proceeds in case of sale, and the County Judge 
may make an order for the sale of such portion of the 
property as should be sold. 

The curator shall file immediately an inventory 
of the property. When the personal representative qual- 
ifies the curator shall immediately account to the per- 
sonal representative and deliver to him all assets of the 
estate in his hands and in default thereof shall be 
subject to the provisions of this Act relating to re- 
moved executors or administrators. 

Section 59. PRODUCTION OF WILLS.—The 
custodian of a will, within ten days after receiving in- 
formation that the testator is dead, must deposit such 
will with the County Judge having jurisdiction of the 
estate of the decedent. Wilful failure to do so shall 
render such custodian responsible for all costs and 
damages sustained by anyone, in the event the court 
finds that such custodian had no just or reasonable 
cause for withholding the deposit of said will. 

By petition and citation, the custodian of any will, 
after ten days’ notice of the death of the testator, may 
be compelled to produce and deposit the same as afore- 
said. In such proceedings all costs, damages and a reas- 
onable attorney’s fee shall be decreed to petitioner 
against such delinquent custoidan, in the event the 
court finds that such custodian had no just or reas- 
onable cause for withholding the deposit of said will. 

Section 60. PETITION FOR LETTERS TESTA- 
MENTARY.—Every petition for the probate of a will 
shall be sworn to by the petitioner, his agent or at- 
torney, and shall contain statements to the best of 
the petitioner’s information and belief, showing the 
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domicile of the decedent at the time of his death; the 
date of his death; the approximate value of his estate; 
the residence or post office address of the petitioner ; 
and the names, ages and residence of the surviving 
spouse and heirs at law of the decedent and their re- 
spective relationships to the decedent or averments 
showing that reasonable search has been made and 
that they cannot be ascertained without delay which 
would adversely affect the estate. 

No citation need be served before the probate of 
a will. 

Section 61. PROOF OF WILLS.—Last Wills and 
testaments may be admitted to probate upon the oath 
of any attesting witness, taken before the County | 
Judge or before a commissioner as provided in this 
Act. 

When a will is offered for probate, if it appears 
to the court that the attesting witnesses have gone to 
parts unknown or are dead or have after its execution 
become incompetent or their testimony cannot be ob- 
tained within a reasonable time, it may be admitted 
to probate upon the oath, taken as above, of the exe- 
cutor, whether interested in the estate or not, or of 
any person having no interest in the estate under the 
will, that he verily believes the writing exhibited to be 
the true last will and testament of the deceased. 

Section 62. COMMISSION TO PROVE WILL.— 
If any will shall be produced for probate, and any 
witness or witnesses attesting the same cannot with- 
out inconvenience appear before the County Judge, the 
County Judge may issue a commission to which such 
will or a photographic copy thereof shall be annexed 
directed to any person who, by the laws of the state 
or country where such witness may be found, is auth- 
orized to administer an oath, empowering him to take 
proof of the attestation of such witness and certify 
same. 

If the person to whom such commission shall be 
directed shall duly certify that the witness personally 
appeared and made written oath or affirmation as the 
case may be (such written oath or affirmation to be 
attached to said certificate) that the testator signed 


- last will and testament, the original or photographic 


copy of which is annexed to such commission per- 
sonally or by some other person in his presence and by 
his expressed direction, or acknowledged his signature 
thereto, and published the same as his last will and 
testament, and that he subscribed his name thereto, 
in his presence and at his request, such oath or affirma- 
tion shall have the same operation and effect as if such 
oath or affirmation had been made in the court whence 
the commission issued. 

Section 63. EFFECT OF PROBATE.—A will 
must be probated after the death of the testator in 
order to establish its validity. The probate of a will, un- 
less revoked, or reversed upon appeal, shall be con- 
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clusive, in any collateral suit or controversy relating to 
any of the property, real or personal, thereby devised 
or bequeathed, of the due execution of the will by a 
competent testator, of his own free will, and that such 
will at the date of the testator’s death was unrevoked. 

Section 64. ESTABLISHMENT AND PROBATE 
OF LOST AND DESTROYED WILLS.—The estab- 
lishment and probate of a lost or destroyed will shall 
be in one proceeding. Upon the probate of such a will 
the County Judge shall, as a part of his order admit- 
ting same to probate, recite and thereby establish and 
preserve the full and precise terms and provisions of 
such will. 

The petition for probate of a lost or destroyed 
will shall contain a copy of such will or the substance 
thereof. The testimony of each witness must be re- 
duced to writing, signed by him and filed and shall be 
evidence in any contest of the will if the witness has 
died cr removed from the state. 

No probate of any lost or destroyed will shall be 
granted until citation has issued and been served upon 
those who but for such will would be entitled to the 
property thereby bequeathed or devised, nor unless 
clearly and distinctly proved by the testimony of at 
least two disinterested witnesses, a correct copy being 
the equivalent of one witness. 

Section 65. NOTICE OF PROBATE.—Upon the 
admission of a will to probate the personal represen- 
tative or any other interested party may, at his option, 
file in the office of the County Judge a sworn state- 
ment containing the names and residences or post of- 
fice addresses of each legatee or devisee named in the 
will, and of the surviving spouse and heirs at law of the 
decedent. 

Upon the filing thereof the County Judge shall 
cause to be duly mailed, postage prepaid, with the re- 
turn address of the County Judge upon each envelope, 
to each person named in said statement, a notice of the 
probate of said will. A certificate of such mailing shall 
be filed by the County Judge. 

Thereupon, the County Judge shall cause to be 
published once a week for four consecutive weeks in 
a newspaper published in the county, four publications 
being sufficient, a notice addressed to all persons in- 
terested, in substantially the following form: 


IN THE COUNTY JUDGE’S COURT 
County, Florida. 


Estate of 


, Deceased. 

The State of Florida: To all persons interested in 
the estate of said decedent: 

You are hereby notified that an instrument of 
writing purporting to be the last will and testament of 


said decedent has been admitted to probate in said 
Court. 
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You are hereby commanded within six calendar 
months from the date of the first publication of this 
notice to appear in said court and show cause, if any 
you can, why the action of said court in admitting will 
to probate should not stand unrevoked. 


Clerk. 
First publication on _ 


The expenses of mailing and publication shall be 
advanced to the County Judge by the moving party 
and shall be taxed as costs of administration, payable 
out of the assets of the estate. 

No person who has been served with citation upon 
the petition for probate, or who has waived such cita- 
tion, need be notified hereunder; but such persons 
shall be bound by the order admitting the will to pro- 
bate, unless successfully appealed from. Any person 
may likewise waive notice of probate by an instrument 
in writing filed in the office of the County Judge and 
such waiver shall bar any action for revocation of 
probate. 

If no petition for revocation of probate shall be 
filed within the time limited aforesaid, the order ad- 
mitting such will to probate shall be conclusive with- 
out further order, upon proof of publication of notice 
of probate being filed and recorded in the office of the 
County Judge. No petition for revocation of probate 
may be maintained unless filed within said six months’ 
period. 

Section 66. CAVEAT: PROCEEDINGS THERE- 
ON.—If any heir or distributee of the estate of a de- 
cedent be apprehensive that a will may be admitted to 
probate without his knowledge, he may file a caveat 
in the office of the County Judge. 

No caveat shall be effective unless it shall contain 
a statement of the interest of the caveator in the es- 
tate, the name and specific residence address of the 
caveator and if the caveator be a non-resident of the 
county, the additional name and specific residence ad- 
dress of some person residing in the county designated 
as the agent of the caveator upon whom service of 
citation may be made. After the filing of same the 
County Judge shall not admit the will of such decedent 
to probate without the issuance of a citation to the 
caveator. 

Such citation shall either be served upon the ca- 
veator or upon his agent named in the caveat for serv- 
ice of citation, whichever be stated to be a resident of 
the county. Upon a return that after diligent search 
the caveator, if a resident, or his resident agent, if the 
caveator be a non-resident, cannot be found, the Coun- 
ty Judge may proceed to admit the will to probate upon 
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the expiration of fifteen days after mailing copies of 
the citation and petition to the caveator and to his 
agent, if any, named in the caveat, at the respective 
residence addresses given. Certificate of mailing shall 
be filed in such instances by the County Judge. 

Upon the return day of the citation the caveator 
may answer the petition for probate and shall therein 
set forth the interest of the caveator in the estate and 
the facts constituting the grounds upon which probate 
of the will is opposed; and the court shall upon the is- 
sues made and the proof adduced probate the will or 
deny probate according to the law and justice of the 
case. 

Unless a will be offered for probate within thirty 
days after the filing of a caveat, letters of administra- 
tion may be granted to those entitled to administer. 
Should a will be offered for probate after such letters 
of administration have been granted citation shall also 
issue upon the petition to the administrator. 

Section 67. REVOCATION OF PROBATE.—Any 
heir or distributee of the estate of a decedent, in- 
cluding legatees or devisees under a prior will, except 
those who have been served with citation before pro- 
bate or who are barred under the preceding section, 
may at any time before final discharge cf the personal 
representative, make application by petition, to the 
court in which the probate of any will may have been 
granted, for revocation of such probate. The petition 
shall set forth the interest of the petitioner in such 
estate and the facts constituting the grounds upon 
which revocation is demanded. 

Citation to appear and defend shall be served upon 
the personal representative; and the County Judge 
shall upon the issues made and the proof adduced con- 
firm or revoke the probate according to the law and 
justice of the case. ; 

Any legatee, devisee or other person interested in 
the estate shall, upon application, be permitted to ap- 
pear and prosecute or defend as though he were a party 
to the proceeding. 

Pending the determination of any issue made for 
revocation of probate, the personal representative shali 


proceed with the administration of the estate as if no © 


such issue had been made, except that no distribution 
may be made to legatees or devisees in contravention 
of the rights of those who but for such will would be 
entitled to the property thereby disposed. 

Revocation of probate of a will shall not affect or 
impair the title to property, real or personal, thereto- 
fore purchased in good faith for value from the execu- 
tor or administrator with the will annexed. 

Section 68. BURDEN OF PROOF IN CON- 
TESTS.—In all proceedings contesting the validity of 
a purported will, whether before or after such will be 
admitted to probate, the burden of proof, in the first 
instance, shall be upon the proponent thereof to estab- 
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lish, prima facie, the formal execution and attestation 
thereof, whereupon the burden of proof shall ‘shift to 
the contestant to establish the facts constituting the 
grounds upon which the probate of such purported will 
is opposed or revocation thereof is sought. 

Section 69. DISCOVERY OF LATER WILL.— 
Upon the discovery, pending probate proceedings, of 
a later will or codicil expressly revoking the probated 
will or impliedly revoking the same in whole or in part, 
any person interested may by petition offer same for 
probate. The proceedings shall be, as nearly as prac- 
ticable, similar to those for revocation of probate 
generally. 

Section 70. DISCOVERY OF WILL AFTER 
SETTLEMENT OF ESTATE. — Upon the discovery, 
after the termination of administration cr probate pro- 
ceedings and the discharge of the personal representa- 
tive, of an unknown will or a later will or codicil ex- 
pressly revoking the probated will or impliedly revok- 
ing the same in whole or in part, any one or more per- 
sons interested may, by bill in chancery impress a 
trust upon the funds cr property received by any heir, 
legatee or distributee in the administration or probate 
proceedings recently terminated which because of the 
newly discovered will such recipient is not justly en- 
titled to retain. All persons interested under the new- 
ly discovered will and all heirs, legatees or distributees 
under the former proceedings whose rights are af- 
fected by such new will may be made parties to one 
proceeding. A receiver may be appointed of any or all 
of the property. It shall be no objection to the bill 
that it is multifarious. No such heir, legatee cr dis- 
tributee shall be held to account for the value of any 
such property spent or consumed by him, but only for 
the property actually remaining in his hands in its 
original form or as the same may be traced into other 
form or property. 

No such proceedings shall invalidate any acts of 
the personal representatives theretofore performed in 
good faith nor affect the rights of bona fide purchasers 
for value of any of the property of the estate. Nor 
shall any such proceeding be brought after three years 
after the discharge of the personal representative. 

Section 71. PROBATE OF WILLS WRITTEN 
IN FOREIGN LANGUAGE.—tThe petition, for the 
probate of a will written in a foreign language, shall 
contain a true and complete translation of the will into 
English. No probate of any will written in a foreign 
language shall be granted without citation to the sur- 
viving spouse, heirs at law of the testator and all bene- 
ficiaries under the will. f 

Upon the probate of such a will, the County Judge 
shall, in his order admitting the will to probate, estab- 
lish the correct translation thereof. If possible, the 
original will shall also be recorded by the County 
Judge, in its original form. Any person affected may 
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at any time and from time to time, during the admin- 
istration of the estate, by petition, and the citation of 
all interested persons, have the correctness of the 
translation or cf any portion or portions thereof re- 
determined. No executor shall be held responsible for 
compliance at the time being with the English transla- 
tion of the will as then established by the County 
Judge’s order. 

Section 72. PROBATE OF FOREIGN WILLS.— 
A will admitted to probate in any other state or coun- 
try (the criginal of which might be admitted to pro- 
bate in this state) may be admitted to probate in this 
state in the Court of the County Judge having juris- 
diction as prescribed by this Act. The petition for 
probate of such foreign will in this state may be pre- 
sented by the executor named in the foreign will, or 
by any person interested. 

An exemplified or a certified copy cf such foreign 
will, and of the foreign order of probate, and of the 
letters, if any, issued thereon, shall be filed in the of- 
fice of the County Judge where application is made for 
probate of such foreign will, in lieu of the original 
will; and the same shall be prima facie evidence of its 
purported execution and admission to foreign probate. 

Any person cited may oppose the probate of such 
foreign will as in the case of the original probate of a 
will in this state. Any person interested adversely 
may apply for the revocation of the probate in this 
state of such foreign will as in the case of the original 
probate of a will in this state. All proceedings in con- 
nection with any such foreign will, shall in all matters 
be, as nearly as may be, similar to like proceedings in 
connection with wills originally probated in this state. 

Section 73. PROBATE OF NOTARIAL WILLS. 
When a copy of a notarial will in the possession of a 
Notary in a foreign state or country, entitled to the 
custody thereof (the laws of which state or country 
require that such will remain in the custody of such 
Notary), duly authenticated by such Notary, whose 
official position, signature and seal of office is further 
authenticated by an American Consul, Vice-Consul or 
other American consular officer within whose juris- 
diction such Notary may be a resident, is presented by 
the executor or other person interested to the County 
Judge having jurisdiction as prescribed by this Act, 
the same may be admitted to probate if the original 
might have been admitted to probate in this state. 

Such duly authenticated copy shall be filed in the 
office of the County Judge where application is made 
for probate thereof, in lieu of the original will; and 
the same shall be prima facie evidence of its purported 
execution, and of the facts stated in the certificate in 
compliance with the preceding paragraph. 

Any person cited may oppose the probate of such 
foreign will as in the case of the original probate of a 
will in this state. Any person interested adversely 
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may apply for the revocation of probate of such for- 
eign will as in the case of the original probate of a 
will in this state. All proceedings in connection with 
any such foreign will, shall in all matters be, as nearly 
as may be, similar to like proceedings in connection 
with wills originally probated in this state. 

Section 74. EFFECT OF PROBATE OF FOR- 
EIGN WILLS AND NOTARIAL WILLS. — The pro- 
bate in this state of a will admitted to probate in any 
foreign state or country or of a notarial will shall have 
the same force and effect as though the criginal there- 
of had been probated in this state. 

Section 75. TIME OF PROOF OF NUNCUPA- 
TIVE WILLS. — No testimony shall be received to 
prove any nuncupative will after three months from 
the speaking of such testamentary words unless the 
said testamentary words or the substance thereof shall 
have been reduced to writing and sworn to by the three 
witnesses to the will, before an officer authorized to 
administer caths, within six days from the speaking 
of said will. 

Section 76. PROBATE OF NUNCUPATIVE 
WILLS.—No probate of any nuncupative will shall be 
granted until citation has issued and has been served 
upon those who but for such will would be entitled to 
the property thereby bequeathed. 

Upon the probate of a nuncupative will, the Coun- 
ty Judge shall, as a part of his order admitting same 
to probate, recite, an dthereby establish and preserve, 
the full and precise terms and provisions of such will. 

Section 77. CONSTRUCTION OF WILLS BY 
PROBATE COURT.— The County Judge in whose 
court the will has been probated shall have jurisdiction 
to entertain direct proceedings for the construction of 
such will, or any part thereof. Such proceedings for 
construction shall be by petition filed by the executor 
or by any person interested in the will, with citation 
and service as required by this Act. 

Section 78. CONSTRUCTION OF WILLS BY 
COURTS OF EQUITY.—Courts of Equity shall have 
concurrent jurisdiction with the County Judges in the 
construction of wills, or of any parts thereof, but the 
court first obtaining jurisdiction for construction shall 
retain the same. No petition or bill for the construc- 
tion of a will may be maintained in any court until the 
will has first been probated. 

Section 79. PETITION FOR LETTERS OF AD- 
MINISTRATION. — Every petition for letters of ad- 
ministration shall be sworn to by the petitioner, his 
agent, or attorney, and shall contain statements to the 
best of petitioner’s information and belief, showing the 
domicile of the decedent at the time of his death, the 
date of his death, the approximate value of the estate 
of the decedent, the residence and post office address 
of the petitioner, and that the decedent died intestate, 
and if the decedent be a non-resident, whether there 
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be a domiciliary administration pending or not, and, if 
so, the name and post office address of the domiciliary 
personal representative. Every such petition shall 
contain either a statement of the names, ages and resi- 
dences of the surviving spouse and heirs-at-law of the 
decedent and their respective relationships to decedent, 
or averments showing that reasonable search has been 
made and that such information cannot be ascertained 
without delay which would adversely affect the estate. 

No citation need be served or notice given of the 
granting of letters of administration when it appears 
by the petition that the petitioner is entitled to prefer- 
ence of appointment; but before letters shall be granted 
to any person who is not entitled to preference, cita- 
tion shall issue to all known persons qualified to act 
as administrator and entitled to preference over the 
person applying, unless those entitled to preference 
waive same in writing. 

Section 80. PREFERENCE IN APPOINTMENT 
OF ADMINISTRATOR.—In the granting cf letters of 
administration, the following preferences shali be ob- 
served: 


(a) The surviving spouse shall first be entitled to 
letters. 

(b) The next of kin, at the time of the death of 
the decedent, shall next be entitled to letters. 

(c) If there be several next of kin, equally near 
in degree, the one selected in writing by a majority of 
them, who are sui juris, shall be appointed. If no such 
selection is thus made, the County Judge may exercise 
his discretion in selecting the one best qualified for 
the office. 

(d) If no application is made by the next of kin, 
the County Judge in his discretion may appoint some 
capable person, but no person may be appointed under 
this paragraph who is holding any public office or is 
in the employment of the government of the United 
States or any branch thereof, or of the state of Flor- 
ida, or any county, city or town thereof. 

(e) Persons entitled to an estate may select a dis- 
interested person as administrator and if such person 
be otherwise qualified he shall be appointed. 

(f) After letters of administration have been 
granted, if any person entitled to preference over the 
person appointed and upon whom citation was not 
served and who had not waived his preference, shall 
seek the appointment, letters granted may be revoked 
and such person may have letters of administration 
granted to him after citation and hearing upon his 
application. 

(g) After letters of administration have been 
granted, if any wills shall be produced and probated, 
the aforesaid letters shall be revoked and letters testa- 
mentary shall be granted to the executor of said will, 
or letters of administration cum testamento annexo 
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shall be granted, if there be no executor ready and will- 
ing to qualify, preference being given to the admin- 
istrator already appointed. No such will shall be pro- 
bated without citation to the administrator. 

Section 81. WHO MAY BE APPOINTED PER- 
SONAL REPRESENTATIVE. — All persons who are 
sui juris are qualified to act as personal representa- 
tives of an estate. However, no person who has been 
convicted of a felony or who from sickness, intemper- 
ance, or want of understanding is competent to dis- 
charge the duties of an executor or administrator shall 
be qualified to act as the personal representative of an 
estate. 

Section 82. MINORS NOT QUALIFIED. — No 
person shall be qualified or permitted to act as an exe- 
cutor or administrator who is less than twenty-one 
years of age. If a minor be named as executor in any 
last will and testament, letters testamentary shall be 
granted to the other executor or executors, if any be 
named in said will; if none other be named, letters of 
administration with the will annexed shall be granted 
to the next of kin, or to such other person as the judge 
shall appoint according to the provisions of this Act, 
until said minor shall come of full age, when he may 
have letters testamentary as the executor if otherwise 
qualified ; in such case the letters of administration, if 
any shall have been granted, shall be revoked, and the 
said administrator shall render a true and faithful ac- 
count of his administration to the County Judge’s 
Court, and surrender the estate to the said executor. 

The executor in such cases shall be entitled to all 
rights and proceedings provided for in this Act for 
compelling an accounting from removed personal repre- 
sentatives. 

Section 83. NON-RESIDENTS. — Non-residents, 
if residing in the United States, may be appointed per- 
sonal representatives upon the same terms and condi- 
tions and subject to the same rules and restrictions as 
residents of this state; Provided, however, that every 
such non-resident shall, before the issuance of letters, 
have his residence and post-office address recorded 
with the County Judge, and designate in writing, to be 


filed in the office of the County Judge, some resident 


of the county of probate as his agent or attorney for 
the service of process, whose name, residence and post- 
office address shall also be likewise recorded. 

A resident personal representative removing his 
residence from the State of Florida, shall first comply 
with the foregoing requirement. 

The aforesaid designations, in whatever form it 
may be, shall be taken to constitute the consent of the 
person so designating that service of any process upon 
the designated agent or attorney shall be sufficient to 
bind the person so designating in any suit or action 
against such personal representative, either in his 
representative capacity or personally, provided only 
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that such personal action must have accrued in the ad- 
ministration of the estate. 

Section 84. MARRIED WOMEN.—A married 
woman may act as personal representative or curator 
without the consent of her husband. 

Section 85. TRUST COMPANIES AND OTHER 
CORPORATIONS.—AIll trust companies incorporated 
under the laws of the State of Florida and all national 
banking associations authorized and qualified to exer- 
cise fiduciary powers in Florida shall be entitled to act 
as personal representatives and curators of estates un- 
der the laws of the State of Florida. 

When any such corporation has been named as an 
executor in a will and shall thereafter sell its business 
and assets to, or shall consolidate or merge with, or 
shall be in any manner provided by law succeeded by 
another such corporation, the successor corporation 
may, upon the death of the testator, qualify and the 
County Judge may issue letters to the successor cor- 
poration, unless the will provides ctherwise. 

A corporation authorized and qualified to act as 
a personal representative resulting from merger or 
consolidation shall upon filing proof thereof in the 
County Judge’s Court, without a new appointment, 
succeed to the rights and duties of all predecessor cor- 
porations as the personal representatives of estates. 
A purchase of substantially all the assets and the as- 
sumption of substantially all the liabilities, shall be 
deemed a merger for the purpose of this section. 


Section 86. JOINT EXECUTORS AND ADMIN- 


ISTRATORS.—If several executors are named in a 
will, one or more qualifying shall be entitled to execute 
all the powers and trusts confided to all in the will, 
unless specially prohibited by the will; if more than 
one qualify, all must join in discharging the functions 
of executor, unless the County Judge shall give special 
authority to one or more of such executors to discharge 
such functions. Each executor shall be responsible for 
his own acts only, unless by his own act or gross negli- 
gence he has enabled or permitted his co-executor to 
waste the estate. The foregoing shall likewise apply 
to joint administrators. 

Section 87. EFFECT OF APPOINTMENT OF 
DEBTOR OR CREDITOR.—The appointment of a 
debtor or of a creditor as personal representative shall 
not, either in law or equity, be construed to operate as 
a release or extinguishment of the debt due to or by 
the decedent. This section shall not be construed to 
prevent a testator from releasing a debtor by last will 
and testament. 

Section 88. SUCCESSION OF ADMINISTRA- 
TION.—No executor of an executor shall, as such, be 
authorized to administer the estate of the first stesta- 
tor, but on the death of the sole or surviving executor, 
the County Judge shall appoint an administrator de 
bonis non to complete the administration of such estate. 


Section 89. EXECUTORS DE SON TORT.—No 
person shall be liable to a creditor of a decedent as 
executor de son tort, but any person taking, convert- 
ing or intermeddling with the property of a decedent 
shall be liable to the personal representative or curator 
when appointed for the value of all the property so 
taken or converted, and for all damages to the estate 
of the deceased caused by his wrongful action; but this 
section shall not be construed to prevent a creditor of 
a deceased person from suing any one in possession of 
property fraudulently conveyed by such deceased per- 
son, for the purpose of setting aside such fraudulent 
conveyance. 

Section 90. GUARDIANS AD LITEM.—When- 
ever there shall be a legal guardian appointed or quali- 
fied in this State for any infant or person non compos 
mentis who is interested in the estate of a decedent, 
such guardian shall represent his ward in all proceed- 
ings affecting such estate in the County Judge’s Court, 
except as to proceedings in which the guardian is in- 
terested in his own right. The County Judge shall, 
without notice, appoint a guardian ad litem to repre- 
sent any infant or person non compos mentis where 
there is no legal guardian appointed or qualified in this 
State, or where such guardian is interested in his own 
right, and to represent any unknown person interested 
in the estate. A guardian ad litem shall, upon appoint- 
ment, make and file an oath to faithfully discharge his 
duties. Whenever a guardian ad litem is appointed, no 
process need be served upon him but he shall appear 
and defendt as directed by the County Judge. 

Section 91. ADMINISTRATORS AD LITEM.— 
Whenever, in any proceeding before the County Judge 
or in equity in the circuit court, it is nececcary that 
the estate of a deceased person be represented, and 
the estate of a deceased person be represnted, and 
there is no personal representative of such estate, or 
if the personal representative is interested adversely 
to said estate, or in such proceeding is enforcing his 
own debt or claim against the same, it shall be the duty 
of the court in which the proceeding is pending to ap- 
point an administrator ad litem without bond for that 
particular proceeding. Whenever the facts authorizing 
such appointment appear of record, or are otherwise 
made known to the court, the court shall without no- 
tice appoint such administrator ad litem. The admin- 
istrator ad litem shall, upon appointment, make and 
file an oath to faithfully discharge his duties and said 
proceeding shall then be forever maintained, prose- 
cuted or defended insofar as said estate is concerned, 
by said administrator ad litem and in his name as such. 

Section 92. RECOVERY OF JUDGMENT; PRO- 
CEEDINGS THEREON.—Whenever any such admin- 
istrator ad litem shall recover any decree or other re- 
lief it shall be enforced as other decrees, except that 
execution which shall issue shall be in favor of the ad- 
ministrator ad litem for the use of the estate, and the 
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money collected shall be paid to the personal repre- 
sentative of the estate, or if there be none then to the 
County Judge when the proceeding is before him, or 
into the registry of the Circuit Court when the proceed- 
ing is in that court; and said funds if paid into court 
shall be held to await the further order of the court. 

Section 93. JUDGMENT IN FAVOR OF PER- 
SONAL REPRESENTATIVE.—If the personal repre- 
sentative is an adverse party, and in a proceeding in 
equity, recover a judgment or decree against the ad- 
ministrator ad litem, the court may order and decree 
writs of possession or execution in favor of the per- 
sonal representative or grant him such other equitable 
relief to which, under the facts of the case, he is 
entitled. = 

Section 94. COMPENSATION OF ADMINIS- 
TRATORS AD LITEM.—An administrator ad litem 
shall be allowed such compensation for his services as 
the county judge or the circuit court, as the proceed- 
ing may be in one court or the other, shall allow as 
just and reasonable, and the same shall be taxed as 
costs in the case, unless the court shall think it equit- 
able that the same be paid out of the assets of the es- 
tate, without reference to prevailing or losing parties 
in the cause. 

Section 95. OATHS OF PERSONAL REPRE- 
SENTATIVES.—Before granting letters it shall be 
the duty of the County Judge to require the personal 
= rd representative to make and file an oath in writing that 

a he will faithfully administer the estate of the decedent, 
pay debts as far as the assets of the decedent will per- 
mit, make distribution of the estate according to law, 
and render due accounts of his administration. 

Section 96. OATHS AND AFFIDAVITS.—Oaths, 
verifications, affirmations and affidavits required by 
law in probate proceedings may be made, either within 
or without the state, before any officer authorized by 
the laws of this state to administer oaths. 

Section 97. BONDS OF PERSONAL REPRE- 
SENTATIVE.—Every person to whom letters testa- 
mentary or of administration are directed to issue (un- 
less the testator waived such requirement), shali be re- 


cute and file in his office a bond with two or more suf- 
ficient sureties, or an authorized surety company as 
surety, in such penal sum as the judge may deem suf- 
ficient, respect being had to the value of the estate, 
payable to the Governcr of the state and his successors 
in office, conditioned to perform faithfully all duties 
as such personal represenetatives according to law. In 
form the bond must be joint and several. 

Section 98. BOND BY A SURETY COMPANY. 
Any surety company authorized to do business in this 
state may become surety upon the bonds of personal 


quired by the judge before such letters issue to exe-_ 
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representatives and in such cases there need be only 
one surety upon such bonds. 

Section 99. BOND REQUIRED OF EXECU- 
TORS.—Upon petition of any person interested in the 
estate of a decedent filed with the County Judge of 
the county wherein a last will is admitted to probate, 
and from which petition and the evidence adduced 
thereon it is made to appear to the County Judge that 
there is reasonable ground to apprehend that any such 
executor holding the assets of such decedent, is mis- 
managing, wasting or diverting, or will mismanage, 
waste or divert said assets from their proper admin- 
istration, the County Judge shall require such executor 
to give a bond with sufficient security conditioned as 
the law directs; and this bond may be required al- 
though the will may exempt said executor from giving 
bond. The executors shall have such notice as the 
County Judge may prescribe and the right to appear 
and defend the proceedings. 

Section 100. INSUFFICIENCY OF BOND.— 
Upon written petition of any person interested in the 
estate of a decedent, filed with the County Judge of 
the county wherein the administration is pending and 
from which petition and evidence adduced thereon it 
is made to appear to the County Judge that the sure- 
ties on any bond given by a personal representative, 
or curator, are insolvent or insufficient or that the 
bond is insufficient in amount, said County Judge shall 
enter an order requiring additional sureties or an ad- 
ditional bond, as the circumstances may require. 

Section 101. LIABILITY OF SURETIES.—No 
surety for any perscnal representative or curator shall 
be charged beyond the assets of an estate by reason of 
any omission or mistake in pleading, or of false plead- 
ing of such executor, administrator or curator. 

Section 102. COUNTY JUDGE TO ACT ON HIS 
OWN MOTION.—Whenever it shall be known to the 
County Judge of a county where administration of any 
estate has been granted that cause exists which would 
authorize him upon the application of others to require 
a personal representative or curator to give bond or to 
give additional surety, said judge shall of his own 
mction without the application of any other person 
make such orders as he may deem proper. 

Section 103. INFORMALITY OF BOND.—No 
bond executed by any personal representative or cura- 
tor, shall be void, or held invalid on account of any in- 
formality in it, or of informality or illegality in the ap- 
pointment of such fiduciary. Such bond shall have the 
same force and effect as if the appointment had been 
legally m__ade and the bond executed in proper form. 

Section 104. RELEASE OF SURETY.—The 
surety or sureties, or the personal representative of 
any surety or sureties, upon the bond of any executor, 
administrator or curator, taken under the provisions 
of this Act, shall be entitled as a matter of right to be 
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released from future liability upon such bond, upon ap- 
plication to the County Judge therefor and the giving 
of five days’ written notice of application to the prin- 
cipal named in the bond. 

Pending the hearing of such application, the Coun- 
ty Judge may in his discretion restrain the principal 
from acting in his representative capacity, except to 
preserve the estate. 

_ Upon the hearing the County Judge shall enter an 
order prescribing the terms and amount of the new 
bond for such fiduciary, and the date when same shall 
be filed. Should the principal fail to give the new bond, 
he shall be removed at once and further proceedings 
be had as is cases of removal. 

The original surety or sureties shall be liable for 
all acts of the fiduciary until he shall have given the 
new bond, and after the giving of the new bond shall 
remain liable for all the fiduciary’s acts to the time of 
the filing and approval of the new bond. The new sure- 
ty shall be liable for the fiduciary’s acts only from and 
after the filing and approval of the new bond. The 
costs of the proceedings shall be paid by the surety ap- 
plying to be released. 

Section 105. PERSONAL REPRESENTATIVE 
TO TAKE POSSESSION OF ENTIRE ESTATE.—The 
personal representative shall take possession of all of 
the estate of a decedent, real and personal (except 
homestead) and the rents, income, issues and profits 
therefrom whether accruing before or after the death 
of the decedent, and of the proceeds arising from the 
sale, lease or mortgage of the same or any part there- 
of; and all such property and the rents, income, issues 
and profits therefrom shall be assets in the hands of 
the personal representative for the payment of lega- 
cies, claims, charges and expenses of administration, 
and to enforce contribution and to equalize advance- 
ments. 

Section 106. ACTIONS RELATING TO REAL 
ESTATE.—Personal representatives may bring and 
maintain actions or suits for the possession or recovery 
of real property of the estate, for the purpose of quiet- 
ing the title thereto, for waste thereof and trespass 
thereto, and against cotenants of the decedent in real 
property for the partition thereof. Heirs of devisees 
of the decedent may themselves or jointly with the 
personal representative bring and maintain actions or 
suits for the possession or recovery of real property of 
the estate or for the purpose of quieting title thereto 
against anyone except the personal representative. In 


any suit to quiet title brought by an heir or devisee, 


the possession of the personal representative shall, for 
the purpose of such suit, be deemed the possession of 
the heir or devisee. In all actions or suits involving 
the title to real property, against an estate for the pos- 
session or recovery of real property or for the purpose 


of quieting title thereto, the personal representative 
and the heirs or devisees of such property shall be 
made parties. 

Section 107. INVENTORIES.—It shall be the 
duty of the personal representative to file a complete 
inventory of the assets of the estate of the decedent 
within sixty days from the date of the granting of let- 
ters, unless the time be extended by order of the Coun- 
ty Judge. 

Section 108. APPOINTMENT AND QUALIFI- 
CATION OF APPRAISERS.—The County Judge on 
the appointment of the appraisers aforesaid they shall 
forthwith proceed to appraise all the property to them 
produced and which shall come to their knowledge and 
file the appraisal in the office of the County Judge; 
and the appraisal thereupon made, if signed by the 
personal representative, may be considered as an in- 
ventory of such part of the estate. 

Section 109. DUTIES OF APPRAISERS.—On 
the appointment of the appraisers aforesaid they shall 
torthwith proceed to appraise all the property to them 
produced and which shall come to their knowledge and 
file the appraisal in the office of the County Judge; 
and the appraisal thereupon made, if signed by the 
personal representative, may be considered as an in- 
ventory of such part of the estate. 

Section 110. INVENTORIES AS EVIDENCE.— 
Inventories and appraisements may be given in evi- 
dence in any suit by and against the personal repre- 
sentative, but shall not be conclusive for or against 
them that the estate was really worth, or was bona 
fide sold for, more or less than the appraised amount. 

Section 111. COMPENSATION OF APPRAIS- 
ERS.—Each appraiser shall be entitled to receive for 
his services reasonable compensation to be~fixed by 
the County Judge and paid by the personal representa- 
tive. Application therefor shall be accompanied by an 
affidavit of each appraiser showing the services ren- 
dered by him as appraiser, and the reasonable value 
thereof, and such application may be heard upon such 
notice as the County Judge shall fix. 

Section 112. CONTINUANCE OF BUSINESS 
OF DECEDENT.— 

(a) In all cases where a person shall have died 
while engaged in any trade or business, the County 
Judge is empowered to authorize the curator or per- 
sonal representative of the estate of such deceased per- 
son to continue and carry on such trade or business for 
a reasonable time, under the supervision of the County 
Judge, and to require such security or additional se- 
curity of such curator or personal representative as the 
County Judge may deem proper. 

(b) Before any order shall be made authorizing 
the continuance of the trade or business of the de- 
ceased person, the curator or personal representative 
of such estate by a verified petition, shall affirmative- 
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ly and clearly allege and set forth sufficient facts to 
make it appear to the County Judge that to prevent 
great loss to the estate it is necessary to continue such 
trade or business of the deceased. 
-(c) The order of the County Judge authorizing the 
continuance of such trade or business of the deceased 
may empower the curator or personal representative 
of such estate, in his representative capacity, to make 
such contracts as may be necessary to carry on and 
conduct such trade or business, and to incur debts and 
to pay out money in the proper conduct of such trade 
or business, and the net profits of such trade or busi- 
ness only shall be assets of the said estate. 
(d) In the conduct of such trade cr business the 
curator or personal representative shall keep full and 
accurate accounts of all receipts and expenditures, and 
he shall make monthly reports thereof to the County 
Judge, and he shall be allowed such compensation as 
the County Judge may deem reasonable for his services 
in conducting such trade or business. 
(e) Any person or persons interested in the said 
estate, at any time may apply to the County Judge 
where such order has been granted for an order re- 
quiring the curator or personal representative of such 
estate to discontinue and to wind up the said trade or 
business, and upon due notice to the said curator or 
personal representative such application shall be heard 
and the County Judge shall make such order thereon 
as he may deem for the best interest of said estate. 
Section 1183. DUTY TO ASSIGN DOWER.—It 
shall be the duty of the personal representative to lay 
off and assign dower immediately after the widow shall 
have exercised her election to take dower. 
Section 114. PETITION FOR ASSIGNMENT.— 
For the purpose of enabling the personal representa- 
tive to lay off and assign dower, he shall file a petition 
therefor in the County Judge’s court in which the ad- 
ministration of the estate of the decedent is pending. 
Citation shall be served upon the widow and the heirs, 
devisees, legatees, and distributees, or such of them as 
do not appear and join in the proceedings. 

Section 115. PETITION BY WIDOW FOR AS- 


tive fails to file a petition for the assignment of dower, 
the widow may file such petition, setting forth her 
claim, and specifying as particularly as may be known 
to her the property in which she claims dower, and 
praying for the assignment of the same. Citation shall 
be served upon the personal representative, the heirs, 
devisees, legatees, and distributees, or such of them as 
do not appear and join in the proceedings. 

Section 116. PROCEEDINGS ON THE PETI- 
TION.—The proceedings upon any petition for assign- 
ment of dower shall be informal and summary. 

On any petition for assignment of dower, the right 
of dower as well as the admeasurement thereof, shall 


SIGNMENT OF DOWER.—If the personal representa-_ 
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be determined, and mesne profits from the date of the 
death of the decedent shall be included in the judg- 
ment. The County Judge in whose court the admin- 
istration of the decedent’s estate is pending shall have 
plenary jurisdiction to assign dower in all lands in any 
county in the state. But no such judgment shall be- 
come effective in any other county until a duly certi- 
fied copy thereof shall have been recorded in such other 
county in the foreign judgment book. 

Upon written demand of any party filed twenty- 
four hours before trial, the question of right of dower 
shall be submitted to a jury of six persons. The party 
demanding a jury trial shall, with the filing of his de- 
mand, deposit with the County Judge sufficient funds 
to pay for summonsing the jury and the jury fees. 
Fifteen jurors shall be summoned from the body of 


-the county and not from bystanders. 


Section 117. COMMISSIONERS. — Upon the 
hearing, if a judgment for dower be made, the court 
shall appoint three suitable persons to act as commis- 
sioners, connected with the parties neither by con- 
sanguinity nor affinity and entirely disinterested, who 
shall be selected by the court, unless agreed upon by 
the parties. Such commissioners shall have power to 
employ a surveyor and shall be allowed such sum as 
may be deemed reascnable by the court to be paid as 
part of the costs of administration of the estate. They 
may be removed by the court for good cause shown, 
and others appointed in their place. They shall pro- 
ceed, immediately upon taking oath faithfully and im- 
partially to execute the trust imposed in them, to allot 
and set off the widow’s dower. ‘All matters of mesne 
profits shall be decided by the court upon the pleadings 
and evidence. 

Section 118. FINAL JUDGMENT.—In all cases 
of assignment of dower, the court to which application 
is made shall upon hearing after notice either confirm 
or reject or modify the allotment or assignment made. 
Such judgment shall vest in the widow a fee simple 
estate in the lands and the absolute ownership of the 
personal property allotted. She shall be entitled to 
writ of possession if necessary. 

Section 119. NOTICE TO CREDITORS. — All 
personal representatives after taking out letters testa- 
mentary or of administration shall cause a notice to 
be published once a week for four consecutive weeks, 
four publications being sufficient, in a newspaper pub- 
lished in the county wherein said letters shall have 
been granted notifying all persons having claims or de- 
mands against the estate of said decedent to file their 
claims in the office of the County Judge granting such 
letters at his office in the Court House of said county 
within eight calendar months from the time of the first 
publication of said notice. If no newspaper conform- 
ing to the requirements of law is published in the coun- 
ty of the administration, then such publication shall be 
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made by posting as provided for in this Act. Proof of 
said publication or posting shall be filed with and 
recorded by the County Judge. 

Section 120. FORM AND MANNER OF PRE- 
SENTING CLAIMS—LIMITATION.—No claim or de- 
mand, other than claims of legatees, devisees and heirs 
at law, shall be valid or binding upon an estate, or upon 
the personal representative thereof, unless the same 
shall be in writing and contain the place of residence 
and post office address of the claimant and shall be 
sworn to by the creditor, his agent or attorney and be 
filed in the office of the County Judge granting letters. 
Any claim or demand not so filed within eight months 
from the time of the first publication of the notice to 
creditors shall be barred by limitation even though the 
personal representative has recognized such claims by 
paying a portion thereof or interest thereon or other- 
wise; provided, however, that the lien of any duly 
recorded mortgage and the right to foreclose the same, 
and the lien of any pledge whereby the pledgee is in 
possession of the pledged property, shall not be im- 
paired or affected by failure to file said claims as here- 
inabove provided, but the limitation imposed hereby 
shall bar the right to enforce any personal liability 
against the estate, and said creditor shall be limited to 
the enforcement of the lien against the specific prop- 
erty so mortgaged or pledged. 

Nothing herein contained shall be construed to re- 
quire any legatee, devisee or heir at law to file any 
claim for the share or interest in the estate to which 
he may be entitled. 

Section 121. AMENDMENT OF CLAIMS.—If a 
bona fide attempt is made to file a claim by any credi- 
tor or other claimant and same is defective as to form, 
the County Judge, in his discretion, may permit the 
amendment of such claim at any time before payment. 

Section 122. PAYMENT OF OR OBJECTION 
TO CLAIMS.— 

(a) No personal representative shall be compelled 
to pay the debts of the decedent until after the expira- 
tion of eight calendar months from the granting of 
letters; and if any person shall bring any suit or ac- 
tion against any personal representative within said 
eight months upon any claim to which the personal 
representative has filed no objection, the plaintiff, al- 
though he obtain decree or judgment, shall not receive 
any costs of suit, nor shall such judgment change the 
class of such claim in any manner. 

(b) On or before the expiration of ten calendar 
months from the first publication of notice to credi- 
tors, any personal representative or other person in- 
terested in the estate may file in the office of the 
County Judge written objection to any claim or de- 
mand filed; and if such objection shall be filed the 
claimant shall have twelve calendar months from the 
first publication of notice to creditors in which to bring 


appropriate suit, action or proceeding upcn such claim 
unless the time be limited as hereinafter provided. An 
objection filed to any unmatured claim matures the 
same for the purpose of the establishment of the 
validity and amount thereof by suit. If objections are 
filed, the person cr persons filing the same may serve 
a copy of such objections by registered mail or per- 
sonal service cn the creditor to whose claim he objects 
and also on the personal representative if the objec- 
tions be filed by any interested person other than the 
personal representative, and, in such event, the claim- 
ant shall be limited to two calendar months from the 
date of such service within which to bring appropriate 
suit, action or proceedings upon such claim. The 
County Judge for good cause shown may extend the 
time for filing objections to any claim or demand and 
may likewise for good cause shown extend the time for 
filing appropriate suit, action or proceedings upon any 
such claim after objection filed; but, in either évent, 
said extension of time shall be granted only after due 
notice of such application. No suit, action or proceed- 
ing shall be brought against any personal representa- 
tive after the time limited above. If objecticn be filed 
to the claim of any creditor and suit be brought by 
the creditor to establish his claim or demand, a judg- 
ment establishing such claim shall give it no priority 
over claims of the same general class to which it be- 
longs. 

(c) No interest shall be paid by the personal rep- 
resentative or allowed upon the claim of any creditor 
against the estate of a decedent until the expiration 
of ten calendar months from the granting of letters, 
unless said claim be founded upon a written obligation 
of the decedent expressly providing for the payment 


of interest. Interest shall be allowed and paid by the - 


personal representative upon written cbligations of the 
decedent expressly providing for the payment of in- 
terest and upon all other claims interest shall be al- 
lowed and paid from and after ten months after said 
granting of letters. 

Section 123. EXECUTION AND LEVIES PRO- 
HIBITED.—No execution shall issue upon or be levied 
under any judgment against a decedent or against the 
personal representative, nor shall any levy be made 
against any property, real or personal, of the estate of 
a decedent. Claims upon all judgments against the de- 
cedent shall be filed in the same manner as other claims 
against estates of decedents. 

Section 124. ORDER OF PAYMENT OF EX- 
PENSES OF ADMINISTRATION AND CLAIMS 
AGAINST THE ESTATE. — Personal representatives 
shall pay the expenses of administration and claims 
against the estate in the following order: 

Class 1. Costs, expenses of administration, com- 


pensation of personal. representatives and their attor- 
neys’ fees. 
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Class 2. Reasonable funeral expenses not to ex- 
ceed the sum of three hundred dollars and any excess 
over said sum shall be considered as included in the 
payments specified to be made in Class 8. 

Class 3. Expenses of last illness of the decedent, 
including debts for board and lodging, hospital, phy- 
sicians’, surgecns’ and druggist bills and nursing, at- 
tendance and medicine during the last sickness of the 
deceased, incurred within a period of sixty days prior 
to the death of the decedent. 

Class 4. If necessary for support a family allow- 
ance of one year’s support for the widow or minor 
children of said decedent, cr both, in addition to the 
homestead and exempt personal property. Upon peti- 
tion of the widow, if any, or the legal guardian or the 
person having the care and custody of a minor child 
or children, upon notice to the personal representative, 
a reasonable allowance shall be fixed by the County 
Judge in personal property, money, or both, for the 
support of said widow and minor children considering 
the needs cf the family and the value of the estate. 
Said allowance or the portion thereof payable in money 
shall be payable in equal periodic payments to be fixed 
by the County Judge and shall be payable to the wid- 
ow, if any, for the support of herself and the minor 
child or children, if any; and if there be no widow, 
then the same shall be payable to the legal guardian 
or to the person having the care and custody of any 
minor child or children. Upon the petition of any per- 
son interested in the estate, the County Judge may in- 
crease, decrease, discontinue or modify the allowance; 
but in no event shall such allowance exceed the sum 
or value of twelve hundred dollars. 

Class 5. Wages to the extent of one hundred dol- 
lars of each employee of the decedent, for work done 
cr services rendered within sixty days prior to the 
death of the employer. 

Class 6. Judgments of record in this state during 
the lifetime of the decedent. 

Class 7. Mortgages, mechanics’, materialmen’s, 
laborers’, employees’ and other liens where the value 
of the property of the estate encumbered by said liens 
exceeds the amount thereof. 

Class 8. All other debts without distinction of 
rank. If, after paying any preceding class, the estate 
shall be insufficient to pay all of the next succeeding 
class, the creditors of the latter class shall be paid 
ratably in proportion to their respective claims. 
Section 125. COMPROMISE AND SETTLE- 
MENT OF CLAIMS.—Whenever it shall be proposed 
to compromise or settle any claim, whether in suit or 
not, by or against the estate of a decedent or the per- 
sonal representative thereof or to compromise or settle 
any question or dispute concerning the distribution of 
a decedent’s estate, the County Judge having jurisdic- 
tion of said decedent’s estate may, on sworn petition 
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setting forth the facts and circumstances of such 
claim, question or dispute and the proposed compro- 
mise cr settlement, if satisfied that such compromise 
or settlement will be for the best interests of the es- 
tate, enter an order ex parte authorizing the same to 
be made, which order shall operate to relieve the said 
perscnal representative of any and all liability or re- 
sponsibility in the premises; provided, however, that 
claims against the estate may not be compromised un- 
til after the time for filing objections to claims has ex- 
pired and then only upon notice to those who have filed 
objecticn to the claim proposed to be compromised. 

Section 126. SALES PURSUANT TO WILL.— 
In all cases where a power is given in any will to sell or 
dispose of property of the estate, or any interest there- 
in, sales made under authority of such will shall be 
valid. The sale and disposition of property under such 
power may be made by the executors, or such of them 
as shall qualify, or by the surviving executor or exe- 
cutors, or by the administrator with the will annexed 
or by the administrator de bonis non, if no other per- 
scn be appointed in the will for such purpose, or if the 
person so appointed shall refuse to perform the trust 
or die before he shall have completed the same, or is 
otherwise rendered incompetent. 

Section 127. SALES WHERE NO POWER CON- 
FERRED.—Whenever any administrator of a decedent 
dying intestate, or any executor or administrator with 
the will annexed whose testator has not conferred up- 
on him a power of sale, or has granted such power but 
it be so limited by the will or by operation of law that 
the power cannot be conveniently exercised, shall deem 
it expedient or necessary and for the best interest of 
the estate that the property of the estate be sold, the 
personal representative may sell the same at public or 
private sale; provided, however, that no title shall pass 
until by order of the County Judge, the sale shall be 
authorized or confirmed. Sales may be authorized be- 
fore made or confirmed after made. Application for 
authorization or confirmation of sale shall be made by 
the sworn petition of the personal representative set- 
ting forth the facts showing the expediency or neces- 

sity for such sale, a description of the property sold or 
proposed to be sold, and, except when authorization or 
confirmation of the sale at the current market of stocks 
or bonds listed upon an established exchange is ap- 
plied for, the price and terms of such sale. 

Section 128. SALE ON PETITION OF IN- 
TERESTED PERSONS.—If a personal representative 
neglects cr refuses to sell property of an estate when 
it is expedient or necessary to do so, or when a testa- 
tor has directed a sale to be made, any person inter- 
ested may, by petition, apply to the County Judge for 
an order requiring the personal representative to sell. 
Notice of such petition shall be given to the personal 
representative and to such persons as would be entitled 
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to notice in case of the application of the personal rep- 
resentative for authorization or confirmation of a sale 
of such property. 

Section 129. SALES OF REAL PROPERTY 
WHERE WIDOW SURVIVES.—In all cases where a 
decedent is survived by a widow, no sale or disposition 
of real property shall be made, whether pursuant to the 
powers contained in the decedent’s will or under the 
provisions of this Act, until it shall appear that the 
widow will not have dower assigned to her, or if she 
shall take dower, until after her dower shall be as- 
signed, unless the widow shall consent to such sale and 
join with the personal representative in the execution 
of a deed of conveyance to the purchaser thereof. 

Section 130. WHEN NOTICE OF SALE RE- 
QUIRED.—No notice of any application for the au- 
therization or confirmation of any sale shall be re- 
quired where it shall appear that personal property is 
perishable or rapidly depreciating. 

No notice of any application for the authorization 
or confirmation of any sale shall be required in any 
other case except as follows: 

(a) Whenever it shall appear to the County Judge 
that notice is necessary or desirable, notice shall be 
given to such persons as the County Judge shall by or- 
der direct. 

(b) Whenever application is made for the author- 
ization or confirmation of the sale of property which 
has been specifically devised cr bequeathed, notice shall 
be given to the devisee or legatee, unless he waive such 
notice or consent to such sale. 

(c) Whenever any person interested in the estate 
shall serve upon the personal representative a written 
demand for nctice of sale, containing the post office 
address of such person, and file a copy of such demand 
and proof of the service thereof in the office of the 
County Judge, notice of every application thereafter 
made for the authorization or confirmaticn of any sale 
shall be given to such person, unless he waive such no- 
tice or consent to such sale. 

(d) Whenever the will of a decedent shall contain 
a direction or express a desire that any described or 
designated property be not sold, notice of application 
for the authorization or confirmation of the sale of any 
such property shall be given to the legatee or devisee 
of such property, unless he waive such notice or con- 
sent to such sale. 

_ Section 131. HEARING ON APPLICATION TO 
SELL.— Where no notice is required, the County Judge 
may hear and determine petitions for the sale of prop- 
erty ex parte. Where notice is required, such hear- 
ings shall be as in other cases. At any such hearing 
the County Judge may in his discretion, require an ap- 
praisal or new appraisal of the property. 

Section 132. ORDER OF SALE. — After the 
hearing upon a petition to sell or confirm the sale of 


property, the County Judge shall make and enter an 
order thereon, and if the sale be authorized or con- 
firmed the order shall describe the property and if said 
property is authorized to be sold at private sale, the 
order shall fix the price and the terms of sale. The 
order shall also determine whether a bond or addition- 
al bond be required, and if required, shall fix the 
amount thereof. Such order shall be prima facie evi- 
dence of the validity of the proceedings and of the au- 
thority of the personal representative to make a con- 
veyance or transfer of the property. A certified copy 
of such order relating to real property may be recorded 
in the Foreign Judgment Bock in the office of the 
Clerk of the Circuit Court in any county wherein such 
real property cr any part thereof is situated. When 
an order authorizing a sale is obtained, it may provide 
for the sale of any of the property described therein 
publicly or privately, in parcels cr as a whole. If pub- 
lic sale is ordered, the personal representative shall 
give such notice as the order may require. 

Section 1383. ADDITIONAL BOND UPON SALE. 
Whenever the Ccunty Judge shall make an order 
authorizing or confirming a sale of property of an es- 
tate, the County Judge may, in his discretion, require 
the personal representative to execute a bond or an ad- 
ditional bond, with sureties as provided in this Act, in 
such amount as the County Judge may deem necessary 
conditioned for the faithful accounting of the proceeds 
of such sale. No such bond shall, in any case, be re- 
quired where the personal representative is a bank or 
trust ccmpany. All such bonds shall be recorded in the 
office of the County Judge. 

Section 134. SALES UPON TERMS.—When so 
provided by the order of the County Judge authorizing 
or confirming a sale of property, personal representa- 
tives may sell upon such terms as the order shall pre- 
scribe. If credit be given it shall be for not more than 
sixty per cent of the purchase price nor for longer 
than five years. The deferred purchase price shall be 
evidenced by the promissory note of the purchaser 
payable to the personal representative and secured by 
mortgage upon the property sold, if real property, or 
by such security as may be approved by the court in 
any case. The taking cf any such promissory note and 
mortgage or other security shall not defer the final 
settlement of the estate, but in the event of final set- 
tlement before the payment in full of such note, the 
same together with the mortgage or cther security 
may be assigned and transferred without recourse to 
such person cr persons who, but for such sale, would 
have been entitled to the property so sold. 

Section 135. WHEN PERSONAL REPRESEN- 
TATIVE MAY PURCHASE. — Any personal repre- 
sentative having an interest in the estate which he 
represents, either in his own right or in the right of 
his wife or infant child, as creditor, devisee, legatee, 
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or heir at law, may at any public sale of the real or 
personal property of his testator or intestate made as 
provided by law under the order cf the County Judge, 
become a bidder thereof; and if such personal repre- 
sentative is the highest bidder at such sale, it shall be 
lawful for him to purchase the same, and said prop- 
erty shall be sold to such executor or administrator, 
but such sale shall always be subject to confirmation 
by the County Judge. 

Section 186. CONVEYANCES PURSUANT TO 
CONTRACTS OF DECEDENT. — In all cases where 
written agreements shall have been made for the sale 
and conveyance or transfer of real property in this 
state or personal property, and the vendor shall have 
died before making such conveyance or transfer, the 
personal representative cr person claiming the right 
to such conveyance cr transfer may file with the 
County Judge before whom the administration of the 
estate is pending a sworn petition setting forth the 
facts upon which the claim is predicated and annexing 
thereto the agreement or a copy thereof. Citation 
shall be served upon the heirs cr devisees of the prop- 
erty involved and notice given to the personal repre- 
sentative if he is not the petitioner. After a hearing 
upon such petition and the defenses, if any, made 
thereto, the County Judge may make an order direct- 
ing the personal representative to make, execute and 
deliver the conveyance or transfer to the person en- 
titled to the same, or otherwise as justice may require. 
Such order shall describe the property to be conveyed 
or transferred. Such order shall be prima facie evi- 
dence of the validity cf the proceedings and of the au- 
thority of the personal representative to make the con- 
veyance or transfer. A certified copy of any such or- 
der relating to real property may be recorded in the 
Foreign Judgment Book in the office of the Clerk of 
the Circuit Court in any county wherein such real prop- 
erty or any part thereof is situate. 

Section 137. SALE OF CONTRACT TO PUR- 
CHASE.—If a decedent, at the time of his death, was 
possessed of a contract for the purchase of real prop- 
erty, the interest of the estate in such property and 
under such contract may be sold by the personal rep- 
resentative in the same manner as if the decedent had 
been the owner in fee simple of such property, pro- 
vided the holder of the fee simple title to such prop- 
erty and of the vendor’s interest thereto shall execute 
a release to the personal representative relieving the 
state from liability upon such contract. Such release 
shall not be required if no claim has been filed on such 
contract and the time for filing claims has expired. In 
lieu of such release the personal representative may, 
upon order of the County Judge take from the pur- 
chaser of such contract a bond approved by the County 
Judge with sureties in a penal sum double the amount 
due and to become due under such contract condi- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


tioned that the purchaser will make all payments upon 
such contract and perform all agreements therein con- 
tained according to the tenor thereof and indemnify 
and save harmless the personal representative and 
all persons interested in the estate against all de- 
mands, costs, charges and expenses by reason of such 
contract. 

Section 138. SALE OF REAL PROPERTY 
SUBJECT TO CONTRACT OF PURCHASE.—If a 
decedent, at the time of his death, was the owner of 
real property subject to a contract to sell and convey 
such property, the interest of the estate in such prop- 
erty and such contract may be sold under order of the 
County Judge in the same manner as other real estate. 
No recourse shall be had against the estate or the per- 
sonal representative for the non-payment or non-per- 
formance by the vendee under any such contract. The 
consent of the vendee under any such contract to the 
sale thereof shall discharge the estate and the per- 
sonal representative from all obligations, duties and 
liabilities with respect to such contract, but such con- 
sent shall not be required if no claim has been filed 
thereon and the time for filing claims has expired. 

Section 189. SALE OF REAL PROPERTY SUB- 
JECT TO MORTGAGE.—The County Judge, may, upon 
petition of the personal representative and with the 
written consent of the holder of the mortgage, author- 
ize the sale of real property of the estate subject to 
mortgage, whether such mortgage be made by the de- 
cedent, the personal representative, or any other per- 
son. The consent of the mortgagee shall discharge 
the estate and the personal representative from liabili- 
ty for the mortgage indebtedness or obligation. Such 
consent shall not be required if no claim has been filed 
upon the mortgage indebtedness and the time for filing 
claims has expired. 

Section 140. SALE OF STOCKS AND BONDS.— 
The County Judge may, upon petition of the personal 
representative, make an order authorizing the sale of 
any stocks or bonds, which are listed upon an estab- 
lished stock or bond exchange, at the current market 


price, and such order need not otherwise designate the 


price at which such sale shall be made. 

Section 141. INTERESTS IN PARTNERSHIPS. 
—When, at the time of his death, a partnership existed 
between the decedent and any other person or persons, 
the surviving partner or partners shall wind up and 
settle the business and affairs of the partnership 
without delay and account to the personal representa- 
tive and pay over to him all balances due the estate. 
The interest of the decedent in the partnership shall 
be included in the inventory of the estate. Personal 
representatives may bring and maintain against the 
surviving partner or partners ay action, suit or pro- 
ceeding relating to the partnerships which the deced- 
ent could have brought. Any interest of an estate ex- 
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isting by virtue of a partnership between the decedent 
and any other person or persons may be sold in the 
same manner as other property cf the estate. 

Section 142. LEASE OF REAL PROPERTY.— 
Whenever it shall appear expedient and for the best 
interest of the estate to lease any real property of the 
estate, the County Judge may authorize the personal 
representative to make such lease. The proceedings 
in such cases shall be the same, as nearly as may be, 
as in cases of application for the sale cf property ex: 
cept that notice shall be given to all persons interested 
in the estate. The personal representative may lease 
real property without an order of court when the ten- 
ancy is from month to month or for a term not ex- 
tending beyond the time for filing claims against the 
estate. 

Section 148. BORROWING MONEY AND MORT- 
GAGING PROPERTY.—Whenever it shall appear ex- 
pedient or necessary and for the best interest of the 
estate to borrow money upon a promissory note or 
notes, either unsecured cr to be secured by a mortgage, 
pledge or other lien upon the property of the estate or 
any part thereof, the County Judge may by order auth- 
orize the personal representative to borrow such sum 
as the County Judge shall deem proper. The proceed- 
ings in such cases shall be the same, as nearly as may 
be, as in cases of applications for the sale of property 
except that notice shall be given to all persons interest- 
ed in the estate. In like manner the County Judge may 
authorize the personal representative to extend or re- 
new any existing cbligation of the estate or extend 
or renew any existing mortgage, pledge or other lien. 
The signing of promissory notes or the execution of any 
agreement or other instrument creating a pledge or 
other lien by the personal representative as such, shall 
create no personal liability against the person so sign- 
ing or executing. 

Section 144. POWER OF PERSONAL REPRE- 
SENTATIVES TO EXECUTE INSTRUMENTS.— 
Whenever the County Judge shall authorize or confirm 
any sale or shall authorize the borrowing of money or 
the execution of any mortgage, agreement or other in- 
strument creating a lien, or a lease, or authorize the 
distribution in kind of any property, the personal rep- 
resentative shall have power to make, execute, sign, 
seal, acknowledge and deliver in his name as such per- 
sonal representative all deeds, bills of sale, assign- 
ments, instruments of transfer, promissory notes, 
mortgages, pledges, leases or any instruments neces- 
sary or proper to carry out and give effect to such 
orders. 

Section 145. PURCHASERS PROTECTED.—No 
person purchasing or leasing from, or taking a mort- 
gage, pledge cr other lien from a personal representa- 
tive shall be bound or concerned to see that the money 
or other things of value paid to such personal repre- 


sentative is actually needed or properly applied or oth- 
erwise as to the proprieties or expediencies cf the acts 
of such personal representative, and in all such trans- 
actions the act of the personal representative pursuant 
to the powers of a will or the order of the County Judge 
shall be prima facie valid. 

Section 146. LIMITATION IN FAVOR OF PUR- 
CHASERS FROM PERSONAL REPRESENTATIVES. 
—tThe title of any purchaser, cr those holding under 
him, who shall have held possession for three years of 
any property, real or personal, purchased at any sale 
made under this Act by an executor or administrator, 
free from fraud, shall not be questioned by any per- 
son upon any ground. 

Section 147. ANNUAL RETURNS.—Personal 
representatives, unless otherwise ordered by the court, 
shall make their annual returns, filing their accounts 
and vouchers on or before April lst of each year for 
the calendar year or fractional calendar year, expir- 
ing December 31st, preceding. If they fail to make 
such return before such time they shall, in the dis- 
cretion of the County Judge, forfeit all commission on 
such return so to be made. 

Section 148. CONTENTS OF RETURNS.—Per- 
sonal representatives in their returns shall render 
a full and correct account of the receipts and expendi- 
tures of all estates of which they may have control, and 
include therein a statement of the assets of the es- 
tate. 

Section 149. OBJECTIONS TO RETURNS.—Up- 
on the filing of returns with the County Judge by per- 
sonal representatives, any person interested as cred- 
itor, legatee, distributee, devisee, or heir at law may, 
within thirty days after the time limited by law for 
the filing of same, file objections in writing to the 
account or any item thereof, specifying the grounds 
of objection. No item previously approved by order 
of the County Judge upon notice shall be subject to 
objection. 

Section 150. TRIAL OF OBJECTIONS.—If ob- 
jections to accounts be filed, the personal representa- 
tive or the objecting party may after the expiration of 
the time limited for filing objections upon reasonable 
notice to the other apply to the County Judge who 
shall fix a day for the hearing. Upon the conclusion of 
the hearing an order shall be entered by the County 
Judge finally sustaining or overruling the cbjections 
and he shall thereupon proceed to examine and audit 
said accounts and enter his order thereon. 

Section 151 AUDIT OF ACCOUNTS NOT OB- 
JECTED TO.—If no objections to said accounts be 
filed within thirty days after the time limited by law 
for the filing of said accounts, the County Judge shall 
proceed to examine and audit said accounts and enter 
his order thereon. 
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Section 152. RECORDING AGREED SETTLE- 
MENTS.—There may be recorded in the office of the 
County Judge any instrument settling an account in 
whole cr in part, executed by the personal representa- 
tive and any one or more legatees, devisee, heir or 
claimant. To entitle any such instrument to record, 
same shall be acknowledged, or sworn to by the parties 
before any officer authcrized to take acknowledgments 
cr administer oaths, and the record thereof or a duly 
certified copy shall be admitted as prima facie evi- 
dence thereof and of its due execution without requir- 
ing proof of the execution. 

Section 153. ORDER REQUIRING RETURNS— 
CONTEMPT OF COURT.—When any personal repre- 
sentative shall fail or neglect to make the annual re- 
turn and file accounts and vouchers as required by this 
Act, it shall be the duty of the County Judge to issue 
an order directing said personal representative to make 
such return and to file such accounts and vouchers 
within fifteen (15) days from the service upon him of 
such order, or to show cause why he should not be 
ccmpelled to do so. A copy of such order shall be served 
upcn the personal representative. If the said personal 
representative shall fail, neglect or refuse without good 
cause shown to file such account and vouchers, and 
make said returns within the time specified by said 
order, it shall be the duty of the County Judge to forth- 
with issue a citation directed to said personal repre- 
sentative to shcw cause why he should not be adjudged 
in contempt of court for such failure or neglect, and if 
such personal representative shall fail to show just 
cause, the County Judge may forthwith adjudge said 
personal representative to be in contempt of court, and 
said person shall stand committed for contempt until 
he makes the annual return and files his accounts and 
vouchers. 

Section 154. COMPULSORY SETTLEMENT.— 
Although an executor may by the terms of the will 
appointing him be exempted from making settlements 
with returns to the County Judge, and although no 
mismanagement or waste be charged against him, upon 
the application of any creditor, legatee, distributee, 
devisee, heir or surety, the County Judge shall make 
an order directing the personal representative to file 
such accounts and make such settlements and distribu- 
tion in whole or in part as is deemed necessary for the 
proper administration of said estate. Such order may 
also be made by the County Judge upon his own mo- 
tion. 

Section 155. PRODUCTION OF ASSETS.—Upon 
the petition of any creditor, legatee, idstributee, de- 
visee, or heir at law ,or upon his own motion if he deem 
it necessary fcr the proper administration of said es- 
tate, the County Judge may require any personal rep- 
resentative to produce satisfactory evidence that the 
assets of the estate are in his possession or under 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


his control and if necessary or proper may order the 
preduction of such assets for the inspection of such 
creditor, legatee, distributee, devisee, or heir at law, 
or of said judge. 

Section 156. DEVASTAVIT.—When an action 
shall be brought against any personal representative 
suggesting a devastavit, if such personal representative 
can not show that he has fully administered accord- 
ing to law, he and his sureties shall be personally 
charged to the extent of assets not duly administered 
by him. 

Section 157. WHO MAY SUGGEST DEVASTA- 
VIT.—An action suggesting devastavit may be brought 
against the personal representative by any person in- 
terested in the estate. When a personal representative 
resigns, dies cr is removed, an action suggesting devas- 
tavit may also be brought against him or his executors 
or administrators and against his surety or sureties by 
the remaining or successor personal representative. 

Section 158. EXPENSES AND COMPENSA- 
TION.—Personal representatives shall be allowed all 
necessary expenses and attorney’s fees paid in the 
care, management and settlement of the estate. Person- 
al representatives shall be allowed commissions upon 
the amount of the estate, real and personal, accounted 
for by them as compensation for their ordinary services 
as follows: 

For the first $1,000.00 at the rate of six per cent; 
all above that sum and not exceeding $5,000.00 at the 
rate of fcur per cent, and all above $5,000.00 at the 
rate of two per cent; and in addition to the aforesaid 
commissions personal representatives shall be allowed 
such further compensation as the court may deem just 
and reasonable for any extraordinary services includ- 
ing sales of real cr personal property, the conduct of 
litigation on behalf of or against the estate, the ad- 
justment and payment of extensive or complicated es- 
tate or inheritance taxes, the carrying on of the de- 
cedent’s business pursuant to an order of court, and 
any other special services as may be necessary for the 
perscnal representative to perform. When provision is 
made by the will of the decedent for compensation to a 


‘personal representative, the compensation fixed by 


such will shall be in full satisfaction for his services 
in lieu of the compensation hereby provided unless by 
an instrument filed with the County Judge he re- 
nounces all claim to the compensation given by the will. 
If the gross value of the principal of the estate or fund 
accounted for amounts to $109,000.00 or more, each 
personal representative shall be entitled to the full com- 
pensation hereinabove provided for unless there are 
more than two, in which case the compensation to 
which two would be entitled may be apportioned among 


them according to the services rendered by them, res- 
pectively. 
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Co-executors shall be entitled to only one commis- 
sion for their services, when the gross value of the 
principal of the estate or fund accounted for amounts to 
less than $100,000.00, unless the will has provided for 
more compensation. Said compensation shall be di- 
vided between them in proportion to the services ren- 
dered and if they cannot agree on such division, then 
the County Judge upon hearing the contentions of all 
such co-executors, may enter an order dividing said 
compensation in his discretion. 

This provision as to compensation of co-executors 
shall also apply to co-administrators of estates of the 
gross principal value of less than $100,000.00. 

Any attorney who has rendered services to an es- 
tate, or the personal representative, may apply to the 
court by petition for an order making an allowance for 
attorney’s fees, and after notice to persons adverse- 
ly affected, the court shall make such order with re- 
spect thereto as shall be proper. 

In annual and final returns, the personal repre- 
sentative shall be entitled to credit for such reasonable 
sums as he may have paid for the services of an at- 
torney rendered to the estate and his expenses in con- 
nection therewith. Objections may be made to the al- 
lowance of such items as in other cases, unless the 
same shall have been previously allowed by the County 
Judge. 

If the personal representative be a practicing at- 
torney-at-law of this state, and shall have rendered 
legal services in connection with his official duties, he 
shall be allowed such fees therefor as shall be just and 
reasonable. 

Section 159. DELIVERY OF LEGACIES AND 
DISTRIBUTIVE SHARES.—No personal representa- 
tive shall be required to pay or deliver any legacy or 
distributive share or to surrender possession of any 
land to any heir or devisee until the expiration of ten 
calendar months from the granting of letters. Any pay- 
ment, delivery, or surrender made by the personal rep- 
resentative prior to that time shall be made at his 
risk. 

Section 160. PROCEEDINGS FOR THE PAY- 
MENT OF LEGACIES OR DISTRIBUTIVE INTER- 
EST.—Before any personal representative shall be com- 
pelled to pay, before final settlement of his accounts, 
any legacy in money or deliver any specific personal 
property bequeathed to any person (unless such per- 
sonal property be of the exempt personal property) 
which may have come to the hands of the personal 
representative, or pay all or any part of any distrib- 
utive share in the personal estate of said decedent, or 
surrender any land to any heir or devisee, the heir, de- 
visee, legatee or distributee shall file in the office of 
the County Judge a petition setting forth the facts 
which entitle him to the relief prayed and that the 
property will not be required for the payment of debts, 


family allowance, estate and inheritance taxes, claims, 
charges and expenses of administration, or to provide 
funds for contribution or to enforce equalization in case 
of advancements, and citation shall be served upon or 
notice given to the personal representative. Upon the 
return day, or upon such other day as may be fixed 
by the County Judge, he shall make appropriate order 
as the County Judge shall deem proper under the cir- 
cumstances. In the order directing the surrender of real 
estate or the delivery of any specific personal property 
the order directing such surrender or delivery shall de- 
scribe the property to be surrendered or delivered and 
such order, unless and until revoked or unless reversed 
on appeal, shall be conclusive in favor of bona fide pur- 
chasers for value from such heir, devisee, legatee or 
distributee as against the personal representative and 
all other persons claiming by, through, under or against 
the decedent or his estate. If the administration of the 
estate, except the distribution thereof, has not been 
completed prior to the entry of any order of distribu- 
tion, the County Judge in his discretion may require 
the person entitled to such distribution to give a bond 
with adequate sureties, to be approved by the County 
Judge, conditioned to make due contribution for the 
payment of legacies, debts or demands and all casts 
which may be awarded if any such debt or demand be 
duly presented within the time limited by law and fam- 
ily allowance, estate and inheritance taxes, claims, 
charges, expenses of administration, and equalization 
in case of advancements. 

Section 161. DISTRIBUTION.—After the time 
for filing claims against the estate has expired and all 
debts, claims, estate and inheritance taxes, family al- 
lewance, charges and expenses of administration have 
been paid or provision made for the payment thereof, 
and before the final settlement of the accounts of the 
personal representative, he may apply by petition for 
an order authorizing him to surrender the possession 
of any designated or described real estate to the heir 
or devisee or to deliver any specific property or make 
any distribution of the assets of the estate and an 
order entered upon such petition shall have the same 
effect as though entered upon the petition of the heir 
or devisee as hereinbefore provided. Upon the approval 
of the final accounts of the personal representative he 
shall surrender the possession of all real estate to the 
heir or devisee entitled thereto and pay over and dis- 
tribute all personal property to those entitled thereto 
and an order of final discharge of the personal repre- 
sentative shall be evidence of such surrender or dis- 
tribution, and, unless revoked or unless reversed on 
appeal, shall be conclusive as to the rights of all heirs, 
devisees, legatees and distributees. 

Section 162. ORDER OF APPROPRIATION OF 
ASSETS.—If a testator shall make provision by his 


will, or designate the funds or property to be used, for — 
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the payment of debts, estate and inheritance taxes, 
family allowance, charges and expenses of administra- 
tion, and legacies, the same shall be paid out of the 
funds, or from the property or proceeds thereof, as pro- 
vided or designated by the will so far as sufficient. 
If no provision be made nor any fund be designated, or 
if insufficient the property of the estate shall be used 
for such purposes and to raise the shares of preter- 
mitted children, in the following order. 
(1) Property not disposed of by the will. 
(2) Property devised or bequeathed to the residu- 

ary legatee or legatees. 
(3) Property not specifically bequeathed or de- 

vised. 
(4) Property specifically bequeathed or devised. 
No priority shall exist as between real and personal 
property. 
Section 163. ABATEMENT AND CONTRIBU- 
TION.—Whenever the assets of a testate estate shall 
be insufficient for the full payment of debts, estate and 
inheritance taxes, family allcwance, charges and ex- 
penses of administration, devisees and legacies; and 
the will shall direct or disclose an intention as to the 
order of abatement, effect shall be given to such direc- 
tions or intentions. Unless such directions are given or 
such intention appear, residuary legacies and devises 
shall first abate, general legacies and devises shall next 
abate, and specific and demonstrative legacies and de- 
vises shall abate last. Demonstrative legacies shall be 
classed as general legacies, upon the failure or insuf- 
ficiency of fund or property out of which payment 
should be made, to the extent of such insufficiency. 
Legacies or devises to the decedent’s widow given 
in satisfaction of or in lieu of her dower or statutory 
rights in the estate shall not abate until other legacies 
and devises of the same class are exhausted. Legacies 
and devises given for a valuable consideration shall 
abate with other legacies of the same class only to 
extent of the excess thereof over the amount of value 
of the consideration until all others of the same class 
are exhausted. Except as herein provided, legacies and 
devises shall abate equally and ratably and without 
preference or priority as between real and personal 
property. When property, real or personal, which has 
been specifically devised or bequeathed or charged with 
a legacy, shall be sold or taken by the personal repre- 
sentative, other legatees or devisees shall contribute ac- 
cording to their respective interests to the legatee or 
devisee whose legacy or devise has been sold or taken, 
and the County Judge shall, before distribution, deter- 
mine the amounts of the respective contributions, and 
the same shall be paid or withheld before distribution is 
made. 

Section 164. ADVANCEMENTS.—When any 
person shall have received any advancement from an 
intestate, in his lifetime, and any of the next of kin 
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shall, by petition, allege such advancement had been 
made, the same shall be determined by the County 
Judge upon hearing after citation or notice to the per- 
sonal representative and other persons interested and, 
unless the person to whom such advancement was 
made, or those claiming through him shall renounce 
his or their interest in the estate, such advancement 
as of the value at the time made, without interest, shall 
be taken into account in determining the distribution of 
the estate and charged against the person to whom 
such advancement was made cr those claiming through 
him. No personal representative shall be held respon- 
sible for having made distribution before such a pe- 
tition has been filed and citation served upon or no- 
tice given to him. The statute of limitations shall not 
apply to advancements. 

Section 165. EXEMPT ESTATES.—If at any 


time during the course of administration it shall be 


made to appear to the County Judge by petition, and in 
the event the allegations of said petition shall be de- 
nied, then by trial of the issues made, that the estate 
does not consist of more than the hcmestead and ex- 
empt personal property of the decedent, the County 
Judge may thereupon direct and order the distribution 
of said estate among the persons entitled to receive the 
same and upon said distribution may thereupon enter 
his order relieving, releasing and discharging the per- 
sonal representative. 

Section 166. RESIGNATION OF PERSONAL 
REPRESENTATIVE.—Any personal representative 
may, upon petition to and with the approval of the 
County Judge of the county where letters were granted, 
resign and be relieved of his office, provided notice 
shall be given to all interested persons of the filing of 
said petition, and provided, further, that before mak- 
ing an order relieving the personal representative from 
the duties and obligations as such, the County Judge 
shall require him to make and file a true and correct 
account of his administration and pay over and deliver 
to his successor or to his co-executor or co-administra- 
tor or both as the case may be any and all of the prop- 
erty of the deceased and all books of account, bonds, 
notes or other securities, documents, papers or other 
property of cr concerning the estate, together with all 
the sums of money due the estate by him, and the Coun- 
ty Judge, before making such order, shall be satisfied 
that the interest of the estate will not be placed in 
jeopardy by such action; provided, always, that the 
acceptance of such resignation shall not be construed to 
exonerate any personal representative or his sureties 
from any liabilities previously incurred. 

Section 167. APPOINTMENT OF SUCCESSOR 
UPON RESIGN ATION.—When there is no co-executor 
or co-administrator, a successor must be appointed and 
duly qualified before a personal representative shall be 
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relieved of his duties and obligations as provided in the 
preceding section. 

Section 168. CAUSES OR REMOVAL OF PER- 
SONAL REPRESENTATIVES.—Any personal repre- 
sentative may be removed and his letters revoked for 
any of the fcllowing causes, and such removal shall be 
in addition to, and not in lieu of, any other penalties 
prescribed by law: 

(a) Insanity. 

(b) Habitual drunkenness or continued sickness, 
rendering him incapable of the discharge of his duties. 

(c) Failure to comply with any order of the Coun- 
ty Judge unless such order has been superseded on ap- 
peal. 

(d) Failure to return schedules of property sold 
or accounts of sales of property, real cr personal, or to 
produce and exhibit the assets of the estate, when so 
required. 

(e) The wasting or embezzlement or other mal- 
administration of the estate. 

(f) Failure to give bond or security for any pur- 
pose, when so required by the County Judge in accord- 
ance with the requirements of law. 

(g) Conviction of a felony. 

(h) Failure of the resident personal representa- 
tive removing from the state of Florida to designate a 
resident agent or representative with his residence and 
office address. 

(i) The appointment of a receiver cr liquidator 
for any corporate executor or administrator. 

Section 169. JURISDICTION IN REMOVAL 
PROCEEDINGS.—Petitions for removal must be made 
to the court from which the letters were issued. 

Section 170. PROCEEDINGS FOR REMOVAL. 
—Proceedings for removal may be instituted by the 
County Judge of his own motion or by any creditor, 
legatee, devisee, heir, distributee or by any co-execu- 
tor or co-administrator or by any surety upon the bond 
of the personal representative. Such notice shall be 
given to the personal representative as the County 
Judge may direct. 

Section 171. ADMINISTRATION FOLLOWING RE- 
MOVAL.—When a personal representative is removed 
for any cause, and there is a remaining executor or ad- 
ministrator, no other executor or administrator shall 
be appointed; but such remaining executor or adminis- 
trator shall complete the administration of the estate. 
If the executor or administrator so removed be a sole 
executor or administrator, the County Judge shall ap- 
point an administratcr cum testamento annexo, de bonis 
non, or an administrator de bonis non, as the case may 
require, in which event a bond shall be required as in 
the case of an original administration, the condition of 
the bond being modified to suit the nature of the 
case. 


Secticn 172. ACCOUNTING UPON APPROVAL. 
—A removed personal representative shall file a true, 
perfect and final account of his administration in the 
court of the County Judge within twenty days after his 
removal. 

Section 173. SURRENDER OF ASSETS UPON 
REMOVAL.—The remaining executor or administra- 
tor with the will annexed of the property not admin- 


istered or the administration of the property not 


ministered, shall demand of the removed exécutor or 
administrator, his heirs, personal representatives or 
sureties, all of the property of the deceased and all 
books of account, bonds, notes cr other securities, 
documents, papers or other property of or concerning 
the estate, together with all the sum of money due the 
estate to him. The removed personal representative, 
his heirs, personal representatives cr sureties, shall 
turn over to his successor all said property, upon qual- 
ification of his successor and upon demand made as 
aforesaid. 

Section 174. PROCEEDINGS FOR COMMIT- 
MENT.—If a removed executor cr administrator shall 
fail or refuse to file a true, perfect and final account 
of his administration as required, or shall fail to turn 
over to his successor all the goods, property and effects 
of the deceased, and all bocks of accounts, bonds, notes 
or other securities or documents and papers that are 
in his control and which concern the estate, upon de- 
mand, or shall fail to pay over to such new adminis- 
trator, or remaining executor cr administrator, all the 
sums of money due the estate by him, it shall be the 
duty of the County Judge in either event to issue an 
order addressed to such personal representative direct- 
ing a compliance with the laws in the respects men- 
tioned, or either of them, as the case may be, within 
ten days after service of a copy cf the order; and in 
case of a failure or neglect of the removed personal 
representative to comply with this order within the 
time required, it shall be within the discretion and pow- 
er of the judge, and it shall be his duty when such de- 
fault is not attributable to a cause which is justifiable, 
to commit such removed personal representative until 
he complies fully with the requirements of the law in 
the respects indicated. If sufficient cause is shown for 
the default, the judge shall then indicate a reason- 
able time in which a compliance with the law shall be 
required; and upon failure to comply with this or 
any subsequent like order, the judge may commit the 
party in default until he does comply. 

Section 175. COMMITMENT PROCEEDINGS 
INSTITUTED BY WHOM.—Proceedings for the com. 
mitment of such defaulting personal representative 
may be instituted by the County Judge, sua sponte, or 
by any creditor, legatee, devisee, heir or distributee, 
or by the sureties or either of them, or in case of a 
sole personal representative, such proceedings may be 
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instituted by his successor in office as well as the par- 
ties above named, and in cases where there is more 
than one personal representative such proceedings may 
be instituted by the one remaining in office, or if 
there be more than one remaining in office, then by 
any or all remaining. 

Section 176. ORDER ON PROCEEDINGS FOR 
COMMITMENT.—-If proceedings for commitment be 
instituted by the County Judge sua sponte, the order 
so entered addressed to such personal representative di- 
recting compliance with the law, shall be sufficient of 
itself. If proceedings be instituted by a person or per 
sons other than the County Judge, it shall be by 
written petition filed with the County Judge stating 
the facts upon which the proceeding is based, and shall 
be sworn to by the person or persons so proceeding. 
Upon the filing of such petition under oath, the County 
Judge shall, if he deems the facts stated sufficient. 
issue his said order and proceed in accordance with the 
provisions of this Act. 

Section 177. PROCEEDINGS ON BOND OF RE- 
MOVED PERSONAL REPRESENTATIVE.—In all 
cases where a personal representative is removed, and 
he is in default for thirty days either in the delivery of 
any portion of the estate, or in the payment of the 
balances due to the new personal representative, or the 
remaining personal representative, the bond of such 
removed personal representative shall be put in suit. 
In all cases where there is no bond, the new personal 
representative, cr the remaining personal representa- 
tive, shall institute an action for the recovery of the 
money due, or the value of the property retained, or 
both, as the case may be. In either of the cases stated, 
an attachment may issue against the property of the 
removed personal representative upon the affidavit of 
the new or remaining personal representative, his 
agent or attorney, that the removed personal repre- 
sentative is in default for thirty days in delivering any 
portion of the estate, specifying what portion and its 
value, or in the payment of the balance due, specify- 
ing the amount. When this attachment is issued, bond 
shall be given as in other cases of attachment. 

Section 178. SURVIVAL OF ACTION UPON 
RESIGNATION OR REMOVAL.—AIl cases pending 
before any court in favor of or against two or more 
personal representatives, if one or more is removed, or 
resigns, or dies shall survive to or against the remain- 
ing personal representative, if any, and if there be 
none, then the same shall survive to or against the 
successor or successors of such personal representa- 
tives, but no remaining cr successor personal represen- 
tative shall be liable for any default on the part of any 
predecessor ncr for any amount beyond the value of 
the property or assets coming into the hands of the re- 
maining or successor personal representative. 
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Section 179. FINAL SETTLEMENT AND DIS- 
CHARGE.—When a personal representative has com- 
pleted the administration and nothing remains to be 
done except to make distribution, he shall file his fina] 
report and make application for discharge. After filing 
a report of his accounts as aforesaid and his applica- 
tion for discharge, the personal representative shall 
then publish a notice once a week for four consecutive 
weeks, four publications being sufficient, notifying all 
persons of the filing of his report and of his application 
for discharge. After filing the proof of publication, 
if no objections are filed and if it appears to the 
County Judge that said applicant has faithfully admin- 
istered the estate, he shall be entitled to an order ap- 
proving his accounts and shall be directed to make dis- 
tribution. If objections be filed, trial shall be had as 
provided in this Act for the trial of objections to an- 
nual returns. Said personal representative is authorized 
to retain from the funds in his hands before making 
distribution a sufficient amount to pay the expenses ac- 
crued since the filing of his final report and his appli- 
cation for discharge. 

Section 180. EFFECT OF DISCHARGE.—Upon 
the filing of evidence satisfactory to the County Judge 
that distribution has been made as ordered, the Coun- 
ty Judge shall enter an order of discharge. Such dis- 
charge so obtained shall operate as a release from the 
duties of personal representative of the estate and shall 
cperate as a bar to any suit against said personal rep- 
resentative and his surety or sureties unless such suit 
be commenced within one year from the date of the 
discharge. 

Section 181. SUIT’ UPON BONDS.—AIl bonds 
given by personal representatives or curators, upon the 
breach thereof may be put in suit and prosecuted from 
time to time by the party damaged, in the name of the 
Governcr of the state for the use of the party damaged, 
until the whole penalty of said bond be recovered. The 
Ccunty Judge shall deliver to any person on request 
and payment of his legal fees for the same, a true copy 
of any bond given by any personal representative or 
curator, and such copy certified by said judge, with 


_ the seal of the court annexed, shall be prima facie proof 


of the bond. 


Section 182. DETERMINATION OF BENEFICI- 
ARIES.—Whenever property shall pass by the laws 
cf descent and distribution, or under a will to a per- 
son or persons not named in such will, and the per- 
sonal representative shall be in doubt as to who is en- 
titled thereto, or any part thereof, or as to shares and 
amounts which any person is entitled to receive, the 
personal representative may file with the County 
Judge of the court out of which his letters were is- 
sued, his sworn petition setting forth the names, resi- 
dences and post office addresses, so far as known or 
ascertainable by diligent search and inquiry, of all per- 
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sons in interest, except creditors of the decedent or 
the estate, and the nature and character of their re- 
spective interests and claims so far as known, and 
shall designate those who are believed by him to be 
minors or non compos mentis and whether those so 
designated are under legal guardianship in this state. 
If the personal representative shall believe that there 
are or may be persons who have claims against or in- 
terests in such estate as next of kin, distributee, lega- 
tee or beneficiary whose names are not known to him 
the petition shall so state. Upon the filing of such pe- 
tition the County Judge shall appoint a guardian or 
guardians ad litem if necessary and shall issue a cita- 
tion to all claimants and persons in interest whosé 
names are set forth in said petition. If said petition 
shall set forth that there are or may be persons whose 
names are not known who have claims against or in- 
terests in such estate, citation shall be published di- 
rected to all persons claiming any beneficial interest 
in the estate of such decedent. Such publication of 
citation may also include all persons whose names are 
known and set forth in said petition but who cannot 
be personally served. After a hearing upon such pe- 
tition and defenses thereto and upon such testimony 
and evidence that may be produced before the court, 
theCounty Judge shall make and enter an order find- 
ing and adjudging who are entitled to such property 
and the shares and amounts which they, respectively, 
are entitled to- receive. Any personal representative 
who shall make distribution or take any other action 
pursuant to such an order shall be fully protected 
thereby. Whenever it shall be necessary to determine 
who are or were the heirs or devisees of a deceased 
person, on the petition of any interested party, on like 
proceedings, the County Judge may make a determina- 
tion thereof, irrespective of whether the estate of such 
deceased person be administered, or if administered 
whether the administration of the estate be closed or 
the personal representative discharged. 

Section 183. SUBSEQUENT ADMINISTRATION. 
—tThe final settlement of an estate and the discharge 
of the personal representative shall not prevent a re- 
vocation of the order of discharge or the subsequent 
issuance of letters testamentary or of administration if 
other property of the estate is discovered or if it be- 
comes necessary or proper for any cause that further 
administration cf the estate be had. 

Section 184. SUSPENSION OF STATUTES OF 
LIMITATIONS IN FAVOR OF PERSONAL REPRE- 
SENTATIVE.—If a person entitled to bring an action 
die before the expiration of the time limited for the 
commencement thereof and the cause of action sur- 
vive, the action may be commenced by his personal rep- 
resentative after such expiration and within twelve 
months from the granting of letters. 


Section 185. SUSPENSION OF STATUTES OF 
LIMITATIONS IN FAVOR OF CLAIMANTS.—If a 
person against whom a cause of action exists die be- 
fore the expiration of the time limited for commence- 
ment thereof and the cause of action survive, claim 
shall be filed thereon and like proceedings had as in 
the case of other claims against the estate. 

Section 186. LIMITATION AGAINST UNAD- 
MINISTERED ESTATES.—After three years from 
the death of any person his estate shall not be liable 
for any obligations or upon any cause of action unless 
letters testamentary or of administration shall have 
been taken out within said three years, saving, however, 
to all persons having claims against estates of deced- 
ents which would be already barred by the aforesaid 
limitation in this Act the period of one year after the 
effective date of this Act within which to institute 
proceedings; provided, however, that the lien of any 
duly recorded mortgage and the right to foreclose the 
same, and the lien of any pledge whereby the pledgee 
is in possession of the pledged property, shall not be 
impaired or affected by failure to file said claims as 
hereinabove provided, but the limitation imposed here- 
by shall bar the right to enforce any personal liability 
against the estate. 

Section 187. ACTIONS BY AND AGAINST 
FOREIGN PERSONAL REPRESENTATIVES.—Per- 
sonal representatives who shall produce probate of wills 
or letters of administration duly obtained in any of the 
States or Territories in the United States, and prop- 
erly authenticated under the Act of Congress of the 
26th of May, A. D. 1729, shall be authorized to maintain 
actions in the several courts in this State under the 
same rules and regulations as other plaintiffs. 

Personal representatives appointed in any state or 
country may be used in this state with reference to 
property in this state and may defend any such ac- 
tion. 

- Debtors residing in Florida or whose property in 
Florida is subject to a lien or mortgage by a non-resi- 
dent decedent are authorized to make payment to for- 
eign personal representatives, and a proper satisfac- 
tion, executed as required by law for record, if there 
be attached thereto a duly certified copy of the letters 
or other evidence of authority of such foreign personal 
representative, may be recorded in the appropriate pub- 
lic records of this state. 

Section 188. ANCILLARY ADMINISTRATION. 
—Upon the death of a non-resident of this state, leav- 
ing assets in this state, or credits due him from resi- 
dents of this state, or liens upon property in this state, 
the domiciliary executor of the liast will and testament 
of such decedent may upon application have ancillary 
letters issued to him, if qualified to act. Otherwise 
the preference of appointment prescribed in this Act 
shall be applicable. If ancillary letters be applied for by 
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other than the domiciliary personal representative, ci- 
tation shall be served upon the domiciliary personal rep- 
resentative. 

To entitle such applicant to ancillary letters, there 
shall be filed with the petiticn a duly certified copy of 
so much of the domiciliary proceedings as will show: 
Either (1) the will, petiticn for probate, order admit- 
ting the will to probate, and letters testamentary, if 
there be such; or (2) the petition for letters of admin- 
istration and letters of administration. 

The ancillary personal representative shall give 
like bond as personal representatives generally and all 
proceedings for appointment and in the administration 
of the estate shall be as nearly as may be similar to 
those in original administrations. 

After the payment of all expenses of administra- 
tion and claims against the estate, in accordance with 
this Act, the County Judge may upon petition, order 
the remaining personal property in the hands of the 
ancillary personal representative to be transferred to 
the domiciliary personal representative. 

Ancillary personal representatives shall have the 
same rights, powers and authority as other personal 
representatives in Florida with reference to the man- 
agement and settlement of the estate and in addition 
are authorized to sell, lease or mortgage local property 
in the manner provided in this Act to raise funds for 
the payment of debts, claims and legacies in the do- 
miciliary jurisdiction. 

Section 189. APPLICATION FOR ADMINIS- 
TRATION UPON ESTATES OF PERSONS BE- 
LIEVED TO BE DEAD. — Letters of administration 
on the estate of any person believed to be dead, on ac- 
count of absence for seven years or more from the 
place of his last domicile, may be applied for and it 
shall be the duty of the County Judge of the county 
in which the estate of such person could be adminis- 
tered were the supposed decedent known to be dead 
and if said judge is satisfied that the applicant would 
be entitled thereto were such supposed decedent known 
to be dead, the County Judge shall order a notice to be 
published as provided in this Act, giving notice there- 


Judge will hear evidence concerning the alleged ab- 
sence of the supposed decedent and the circumstances 
and duration thereof. 

Section 190. EVIDENCE OF PRESUMPTION.— 
At the hearing, the County Judge shall take such evi- 
dence as shall be offered, for the purpose of ascertain- 
ing whether the presumption of death is established, 
and no person shall be disqualified to testify by reason 
of his or her relationship as husband or wife to the 
supposed decedent, or of his or her interest in the es- 
tate of the person believed to be dead. 

Section 191. ORDER OF PRESUMPTION. — If 
satisfied upon the hearing, that the legal presumption 


in that on the day of said application said County: 
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of death is established, the County Judge shall so or- 
der, and shall forthwith cause notice thereof to be pub- 
lished as provided in this Act, and also once a week for 
four consecutive weeks in a newspaper published at 
or nearest the place where last heard from. The said 
notice shall require the supposed decedent, if alive, or 
any person for him, to produce within three months 
from the date of its first insertion satisfactory evi- 
dence of his continuance in life. 

Section 192. LETTERS OF ADMINISTRATION: 
FORCE AND EFFECT.—If, within the said period of 
three months, evidence satisfactory to the County 
Judge of the continuance in life of the said decedent 
shall not be produced, it shall be the duty of the Coun- 
ty Judge to issue letters to the party entitled thereto; 
and the said letters, until revoked, and all acts done in 
pursuance thereof and in reliance thereupon, shall be 
as valid as if the supposed decedent were dead. 

Section 198. REVOCATION OF LETTERS ON 
PROOF THAT SUPPOSED DECEDENT IS ALIVE.— 
The County Judge, upon application of the supposed 
decedent, shall revoke the said letters at any time, on 
due and satisfactory proof that the supposed decedent 
is in fact alive; after which revocation all the powers 
of the administrator shall cease, but all receipts or 
disbursements of assets and other acts previously done 
by the administrator shall remain valid; and the ad- 
ministration shall settle an account of his administra- 
tion down to the time of such revocation, and shall 
transfer all assets, remaining in his hands, to the per- 
son as whose administrator he had acted, or to his duly 
authorized agent or attorney; provided, nothing here- 
in contained shall validate the title of any person to 
any money or property received as widow, next of kin, 
or heir of such supposed decedent, but the same may 
be recovered from such person, in all cases in which 
said recovery would be had, if no such administration 
had been had. 

Section 194. SUBSTITUTION OF SUPPOSED 
DECEDENT IN ACTIONS.—After revocation of the 
letters of administration, the person erroneously sup- 
posed to be dead may, on suggestion filed of record of 
the proper fact, be substituted as plaintiff in all ac- 
tions brought by the administrator, whether prose- 
cuted to judgment or otherwise. He may, in all ac- 
tions previously brought against his administrator, be 
substituted as defendant, on proper suggestion filed 
by himself, or by the plaintiff therein, but shall not 
be compelled to go to trial in less than three months 
from the time of such suggestion filed. Judgments at 
law and decrees in equity against the administrator, 
before revocation as aforesaid of the letters, may be 
opened, on application by the supposed decedent made 
within three months from the said revocation, and 
supported by affiidavit, denying specifically, on the 
knowledge of the affiant, the cause of action, or 
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specifically alleging the existence of facts which would 
be a valid defense; but, if within the said three months, 
such application shall nct be made, or being made, the 
facts exhibited shall be adjudged an insufficient de- 
fense, the judgment or decree shall be conclusive to 
all intents, saving the defendant’s right to have it re- 
viewed, as in other cases, by appropriate appellate pro- 
ceedings. After the substitution of the supposed de- 
cedent as defendant in any proceeding in which any 
judgment or decree may be procured as aforesaid, the 
said judgment or decree shall become a lien with like 
effect as other judgments. 

Section 195. PROBATE OF WILL OF PERSON 
BELIEVED TO BE DEAD.—After letters of admin- 
istration shall have been granted upon the estate of a 
person believed to be dead, the person having the cus- 
tody of any will which may have been left by such per- 
son may produce said will in the County Judge’s court 
of the county in which the proceedings to establish the 
presumptive death of the supposed decedent have been 
held, and proceedings may be had as in the case of 
other wills. 

Section 196. NOTICE TO ADMINISTRATOR 
AND OTHER PERSONS.—Upon the filing of such pe- 
tition the County Judge shall issue a citation to the 
person to whom letters of administration have been is- 
sued, as aforesaid, and to the surviving spouse and 
next of kin of the decedent, entitled under the intestate 
laws to his estate, to appear and show cause why the 
said alleged will shall not be admitted to probate. 

Section 197. LETTERS TO EXECUTOR OF 
WILL OF SUPPOSED DECEDENT.—Upon the hear- 
ing, if it shall appear that the proposed will was in 
fact the last will and testament of the supposed dece- 
dent, the said will shall be admitted to probate and 
said will shall be annexed to the letters of administra- 
tion theretofore issued; and thereafter the administra- 
tor shall execute the said will according to its terms; 
provided, that nothing herein shall prevent the County 
Judge from revoking the said letters, and in case of 


such revocation the powers of the personal representa- 
tive and the rights of the legatees and devisees under 
said will shall cease, and all receipts and disburse- 
ments of assets, and other acts, previously done by 
them, shall remain as valid as if the said letters were 
unrevoked; and provided, further, that legatees and 
devisees may be called upon, at any time, by the sup- 
posed decedent to account for any property which they 
may have received, in the same manner as is provided 
in this Act, and the administrator may be called upon 
to render an accounting as to all assets which have 
come into his custody or control; and provided, further, 
that if upon probate of the last will and testament of 
the decedent, it appears that an executor is named in 
the will, the letters of administration shall be revoked, 
and letters testamentary shall be issued to the execu- 
tor named in said last will and testament. 


CHAPTER VI. 
Repeals 


Section 198. LAWS AND PARTS OF LAWS 
REPEALED.—Section 2603; Section 2675; and para- 
graphs 1 and 2 of Section 2928; Section 3344; Section 
3404; Section 3409; Section 3592 to Section 3615, both 
inclusive; Section 3618 to Section 3670, both inclusive; 
Section 3672 to Section 3677, both inclusive; Section 
3679 to Section 3692, both inclusive; Section 3695 to 
Section 3786, both inclusive, of the Revised General 
Statutes of Florida and Chapter 9284, Laws of Flor- 
ida, Acts of 1923; Chapter 10119, Laws of Florida, 
Acts of 1925; Chapter 11994, Laws of Florida, Acts of 
1927; Chapter 14639, Laws of Florida, Acts of 1931 
and Chapter 14645, Laws of Florida, Acts of 1931, be 
and the same are hereby repealed. 


All other laws and parts of laws in conflict with 
this Act, or any part therecf, be and the same are here- 
by repealed. 


Editors Note: The following Sections are in process of further revisicn by Committee: 5, 6, 8, 11, 12, 20, 
21, 26, 28, 31, 32, 35, 42, 44, 120, 122, 124, 188. The Committee will have the final revision of this Act com- 
pleted and reported to the Executive Council before the February issue of the Law Journal is published. This 


final revision will be run in the February issue. 
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A MESSAGE TO RICHARD, LATELY COME TO THE BAR 


My Young Brother: 

You have qualified as a member of a high profes- 
sion whose greatest reward lies in the possibility of 
gratifying achievement, dignity of community estate, 
intellectual leacership and power to influence the 
shaping of the rules of civil conduct, legislation and 
governmental stability and purpose. These possibili- 
ties that lie within you and your brothers will be con- 
verted into noble or ignoble ends depending on that 
Baron of your being to whom you pay fealty—Con- 
science. In your practice you will not only be exposed 
to temptation, but Temptation will come to you. The 
petty tricks and chicaneries of some of your fellows, 
dastardly covetcusness and venal methods will appeal 
for scme manner of meeting that competition. The 
remedy is: stand straight with chin up. “As a man 
thinketh in his heart, so is he.” Discipline your life 
and bearing toward your fellow. Think well—but not 
too well—of yourself and let your brother in also on 
this thought. 

Now further I would enjoin that what you would 
wish to do before all the world for the gratification of 
vanity and ambition, be willing to do without witness- 
es—for as a man doeth so is he. 

Again, you will wish to talk; it will be a part of 
your performance to address the Court. May I remind 
you to endeavor to say much in a few words for it has 
been said that little minds use many words to say 
nothing. And remember that convincing speech con- 
sists in saying all that should be, not all that could be 
said. 

Do not make intellect your entire dependence. Re- 
member that Satan was and is the wisest, most cun- 
ning genius in all of the laboratories of nefariousness 
and shops of evil, yet his intellect did not save him 
from the kingdom of Eternal Hell. Your intellect is 
only a potential power for use of your greater endow- 
ment of conscience that must be your guide. All of 
the rules of professiona? ethics that have ever been 
written are but shadows falling behind the wake of the 


a gem but its bed may have been clay and rock. You 
are the miner; be sure your pick does not lose the gem. 
Be reminded that Solomon’s wisdom failed to redeem 
him from the shadow-land where Mephistopheles— 
that alchemist of sin—has dug his trenches and pit- 
falls. No intellectual star ever scintillated a loftier ray 
in the intellectual firmament than the great Lord Ba- 
con of your profession. Few ever fell so far—he who 
‘bartered his country’s liberties for a smile of kingly 
favor. 

You will have ambition; underneath are fires; 
guard the embers for unexpected winds carry them to 
destructive tangents rather than to the right angles of 


great sun, Conscience. In each circumstance there is 


construction. Remember Cromwell of England. Do 
nct forget Alexander and Napoleon and their fate. 
Hold fast the thought that there is a soul above the 
brass buttons of glory, and that it is a low ambition 
that thirsts for praise. Do your task; do it well; sat- 
isfy that sense and it will satisfy the world. Never 
let the time come when you must say: “Ambition’s 
debt is paid” as was the case of Julius Caesar. Be able 
to say: My nobility begins in me and not that it ends 
in me. At the same time do not forget that ‘Too low 
they build who build beneath the stars.” Exalt your- 
self but at the same time always bear the thought 
which this question expects as an answer: “When I 
play with my cat, who knows whether I do not make 
her more sport than she makes for me”? 

To soften the professional grind of the years, in- 
tersperse some outside pleasure, but while you enjoy 
the do not forget the “yesterday”, neither the 
good it brought nor the evil it left behind. Avoid too 
close analysis both of yourself and of your fellow; wink 
at trifling defaults; remember you have great ones. 
Emulate but do not counterfeit the virtues of the vir- 
tucus. Always have something to do tomorrow, then 
do it today. Industry leaves no room for wistfulness. 
You owe contribution to your profession and to your 
community but make no burnt offerings in either case. 

Richard, you have just put on the gloves in a big 
tournament. You have, as all men should have, an ego, 
not too inflated, but yet an ego. You have limitations 
and these limitations develop a sort of resentment 
against superior personality and address. The dom- 
inating presence of another personality is irritating. 
You have a presence all your own but do not know it. 
Your reticence and consciousness of your unaggressive 
presence moves you to a feeling close akin to resent- 
ment when you meet a more virile presence with a con- 
fident assertiveness. At such times realize that with- 
in a sphere which you have made all your own your 
mind occupies a dominancy relatively to that of your 
fellow who yesterday seemed to hold the floor in an- 
other field of subject thought. Each in his own zone 
of thought and experience has a peculiar knowledge. 
Do not overlook this element of mind fabric and allow 
to your fellow a proper use of the equipment stored in 
his mental warehouse and do this without stint or jeal- 
ousy. Do not live in a mental stratosphere; come down 
and walk on the earth; live on the earth among men 
on the earth. Sharpen your wits; strengthen your 
courage; broaden your conscience; liberalize your rela- 
tions with your brother, and in those contests to come, 
when you break the blade of your adversary, let him 
live. 

You have stepped beyond the season of adolesence; 
you stand in the early morning sun of youth counted 
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by years—a periodic assembly of seasons for life’s 
reckoning. 

But youth is not a time of life—it is a state of 
mind. It is a temper of the will, a quality of the imag- 
ination, a vigor of the’emotions: It is a freshness of 
the deep springs of life. Youth means a predominance 
of courage over timidity, the appetite of adventure, re- 
buff to love of ease. This often exists in a man of fif- 
ty more than in a boy of twenty. Nobody grows old 
by merely living a number of years. People grow old 
by deserting their ideals. 

Whether seventy or sixteen, there is in every virile 
being’s heart the love of wonder, the amazement at 
the stars and the starlike things and thoughts, the un- 
daunted challenge of events, the unfailing childlike ap- 
petite for what next, and the joy and the game of life. 


And remember in years to come that you are as young 
as your faith, as old as your doubt; as young as your 
self-confidence, as old as your fear; as young as your 
hope; as old as your despair. In the central place of 
your heart there is a wireless station. So long as it re- 
ceives messages of beauty, hope, cheer, grandeur, 
courage, and power from the earth, from men, and from 
the Infinite, so long are you young. 

I hold for you a mellow wish for success and a hope 
that the Profession will profit by your life. To your 
efforts in this behalf I shall at least for a time stand 
witness and meanwhile I shall remain, 

Cordially a friend, 


GATES IVY, 
Of the Tampa Bar. 


L. C. Algee 


Official Court Reporter 
17th Judicial Circuit 


General Reporting—Notary Public 
Deputy: MRS. HELEN W. CURTIS 
Orlando, Florida 
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December 6, 1932. 
Hon. J. T. Diamond, Secretary, 

Board of Control, 

Tallahassee, Florida. 

Dear Sir: 

Replying to yours of the 5th instant, in which you 
state three students at the University of Florida, who 
entered the College from other States, have applied to 
the Board of Control for exemption from non-resident 
tuition fee of $190.00 per year and that the students 
referred to have Circuit Court decrees removing dis- 
abilities of non-age, and in which you state the Board 
of Control instructed you to refer the matter to this 
office for an opinion, permit me to say Section 768, 
Compiled General Laws, reads as follows: 

“Tn case of the admission of students to either 
the said university or college from other States, 
the same may be admitted by and with the consent 
and upon the certificate of the board of control 
upon such terms as to tuition, board, etc., as the 
said board may from time to time establish.” 

In view of the provisions of the Section quoted 
above, it is my opinion that the Board of Control does 
have the authority to require students from other 
States, who are admitted to the University or College 
as non-residents, to remain under that classification as 
long as they remain students of either of the Colleges 
regardless of whether or not the students have their 
minority removed by Court decree, and regardless of 
whether or not such students have declared themselves 
citizens of this State. Having entered the College as 
non-resident students such students remain subject to 
the rules and regulations of the College so long as they 
continue as students there. On the other hand, if the 
Board of Control should deem it advisable, I think the 
Board would have the authority to grant the exemption 
to a student who entered from another State and who 
has had his minority removed by Court decree and has 
bona fide declared himself to be a citizen of the State 


governed entirely by such rules and regulations as may 
be adopted and promulgated by the Board of Control 
pursuant to the authority of the Section above quoted. 
Of course, if a student from another State who has 
resided in the State of Florida for one year and the 
county for 6 months and has had his minority removed 
by Court decree, or by attaining the age of 21 years, 
declares himself to be a permanent resident of the 
State of Florida, should see fit to test the matter in a 
Court of competent jurisdiction to have his rights in 
the premises adjudicated, such Court might hold that 
he is entitled to the same exemptions accorded students 
who enter the College as residents of this State. How- 
ever, if the Board of Control thinks it to be to the best 
interest of the College to do so it can leave the burden 


of Florida. It is my opinion that this is a matter to be. 


OPINIONS OF THE ATTORNEY GENERAL 


upon non-resident students who claim to be citizens of 
the State to establish their claim and compel the Col- 
lege to grant them the exemption by an order from a 
Court of competent jurisdiction. 
Yours very truly, 
CARY D. LANDIS, 


RC/bb Attorney General. 


December 15, 1932. 
Hon. C. Edmund Worth, 
Attorney at Law, 
First National Bank Building, 
Tampa, Florida. 
IN RE: CHAPTER 14677 AND CHAPTER 
15726, ACTS OF 1931. 
Dear Mr. Worth: 

This refers to your favor of the 12th. instant. 

Answering your question pertaining to filing fee 
tax, I beg to advise that ye have construed this law to 
require this tax as to foreign corporations only on 
the amount of capital stock allocated to use in the State 
of Florida. Any other construction, in my opinion, 
would make this Act unconstitutional. 

This, I take it, fully answers the second paragraph 
of your letter also. 

As to the third paragraph, I beg to advise that it 
may be that this does work some unfair discrimination 
on Florida corporations, but I do not think it affects the 
constitutionality of the Act, and as to the reasonable- 
ness and fairness of the Act this, of course, is a legis- 
lative question. 

Answering the fourth paragraph of your letter. 
This office has construed this to mean that if the 
filing fee is not paid, the corporation becomes dormant 
and cannot do business, unless and until it files the 
proper report and pays the proper filing fee. 

The above rulings seem to have met with uni- 
versal approval by all of the lawyers interested so far 
as I know. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


December 14, 1932. 
Hon. John E. Morris, 


Attorney at Law, 
Fort Lauderdale, 
Florida. 

IN RE: FEES OF OFFICERS UPON EXPIR- 

ATION OF TERM OF OFFICE. 

Dear Mr. Morris: 

This refers to your favor of the 12th. instant, and 
in reply I would state that it is my opinion that all 
completely earned fees of County officials are payable 
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to such person, even though they are not paid when 
they leave office and the successor takes over the of- 
fice. A completely earned fee is a fixed obligation 
against the county and is payable when the county 
gets the funds, but where fees are not completely earn- 
ed, that is, where an officer has done something but 
there must be something done in the future before 
the fee is completed or earned, such fees will go to 
the man who is in office at the time the act is com- 
pleted which matures the fee. 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


December 7, 1932. 
Hon. D. F. Burnett, Jr., 


Clerk Circuit Court, 
Madison, Florida. 
IN RE: REDEMPTION OF PART OF TRACT 
OF LAND. 
Dear Mr. Burnett: 

This refers to ycur request for my opinion on the 
following facts: 

I understand that a certain 640 acre tract of land 
in your county has been assessed to the owner as one 
parcel at a-specific amount in value; that the taxes 
have been unpaid; that this land has been sold and tax 
certificate issued. That the tax certificate has been 
purchased and application made fcr tax deed, and that 
in due time before the issuance of the deed the owner 
applied to redeem 440 acres cf this land. The question 
then arises as to what the owner shall be charged for 
making such redemption. 

The law provides that any owner may redeem eith- 
er the whole or any part of the land under such cir- 
cumstances, where the part sought to be redeemed may 
be ascertained by legal and usual subdivisions. Clearly 
440 acres can be ascertained by the legal and usual sub- 
division of 40 acre tracts, and inasmuch as the whole 
640 acres was assessed in one amount, there is no ma- 
chinery under the law by which you can fix a different 
value on any particular part of the 640 acres, and you 
are required under the law, in my opinion, to permit the 
owner to redeem the 440 acres on the proportionate 
amount the 440 acres bears to the 640 acres. I realize 
that some one or more of the 40 acre tracts might ac- 
tually have a greater value than another 49, but inas- 
much as the whole has been assessed as a whole for 
a given amount, there is no way for you to make such 
distribution, and redemption should be allowed on the 
proportionate part of the amount redeemed as it bears 
to the whole. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 
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December 15, 1932. 
Hon. Ernest Amos, 


State Comptroller, 
Capitol. 
IN RE: FILING REPORT BY RACING COM- 
MISSION WITH BUDGET COMMISSION. 
Dear Mr. Amos: 

This refers to your favor of the 15th. instant 
in which you request my official opinion as to wheth- 
er or not the Racing Commissicn of the State of Flor- 
ida should file a report with the Budget Commission, 
as required by Chapter 14654, Laws of Florida, Acts 
of 1931. It is my opinion that the above Chapter does 
require the State Racing Commission to file its report 
with the State Budget Commission inasmuch as the 
specific wording of the Act unquestionably covers the 
State Racing Commission when it uses this language: 

“* * * Rach of the several State depart- 
ments, bureaus, divisions, officers, commis- 
sions, institutions and cther agencies and un- 
dertakings receiving or asking financial aid 
from the State of Florida, shall report to the 

Budget Commission the cfficial estimates on 

blanks furnished for such purpose, etc.” 

Under the Racing Act, Chapter 14832, the moneys 
which are required to be paid by the Racing Associa- 
tions to the State of Florida are paid direct to the 
Treasurer of the State of Florida in his capacity as ex 
officio Treasurer of the Commission, etc. The said Rac- 
ing Act then provides appropriation out of the State 
Treasury from this particular fund for the salaries of 
the State Racing Commission. 

Considering the two Acts together, I am clearly 
of the opinion that the Legislature intended fcr the 
Racing Commission, as well as all other State Commis- 
sions of this character to make a proper return and re- 
port to the State Budget Commission. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


December 3, 1932. 
Hon. Harry W. Clark, 


Live Oak, Florida. 
Dear Mr. Clark: 

This refers to your favor of the 2nd. instant in 
which you make inquiry as to how the vacancy caused 
by the death of J. L. Payne shall be filled. 

In reply I beg to advise that Section 254 of the 
Compiled General Laws has this povision which covers 
the situation. 

“Section 254. Special Elections. Special 
elections shall be held in the following cases: 
Second. When a vacancy shall occur in the of- 
fice of State Senator or member of the House 
of Representatives of this State. But in the 
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case of a vacancy in the office of State Sen- 

ator or member of House of Representatives 

a Special Election shall not be held unless a 

session of the Legislature shall be held after 

the vacancy cccurs and before a General Elec- 

tion.” 

The law further provides that the Governor shall 
make an order declaring on what day the election shall 
be held and deliver the same to the Secretary of State, 
who shall publish notice of election to be held in one 
or more newspaper, etc. 

Trusting that this gives you the desired infor- 
mation, I beg to be 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


December 8, 1932. 
Hon. C. C. Woodward, 
State Game Commissioner, 
Capitol. 

IN RE: VIOLATION OF STATE GAME LAW. 
My dear Mr. Woodward: 

This refers to your request for my opinion as to the 
effect of a plea of nolo contendere where a party is 
charged with viclation of the State Game Law. 

Where such a plea is entered and the party is then 
fined and sentenced, it is my opinion, that this consti- 
tutes a judgment of conviction. The law provides that 
where cne is convicted for taking game illegally that 
he thereby forfeits his license and right to hunt for 
that season, and it is my opinion that if one is fined 
or sentenced under a plea of nolo contendere that 
this would constitute such a judgment of conviction 
as would forfeit the license and right to hunt of the 
party so sentenced or fined. 

Very respectfully, 
CARY D. LANDIS, 
Attorney General. 
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January 7, 1933. 
Hon. J. M. Lee, 
State Comptroller, 
Capitol. 
My dear Mr. Lee: 

This refers to your favor of January 7th. in which 
you state that it is your desire to clear all remit- 
tances coming to the office of State Comptroller direct- 
ly with the State Treasurer, including the delinquent 
tax redemption funds, and you request my opinion as 
to whether this can be legally done. 

I beg to advise that Section 24 of Article IV 
cf the Constitution is as follows: 

“Section 24. The Treasurer shall receive 

and keep all funds, bonds and other securities 

in such manner as may be prescribed by law, 

and shall disburse no funds nor issue bonds 

or other securities except upon the order of 

the Comptroller, countersigned by the Gover- 

nor, in such manner as shall be prescribed by 

law.” 

The statute with reference to tax redemptions 
provides that it shall be the duty of the Clerk of the 
Circuit Court to make reports to you within the first 
ten days of each month, and oftener if required, and 
that with such report the Clerk “shall remit the 
amounts with his report”. The statute then further pro- 
vides that the Comptroller shall remit to the proper 
officer the amounts due the State, county and sub-dis- 
tricts respectively and shall receive receipts for the 
same in due course. 

It seems to me that this section of the statute 
clearly contemplates that you shall handle the moneys 
and be responsible for them from the time they are 
remitted to you until you shall remit to the proper of- 
ficer. The statute does not provide that this money shall - 
go into the State Treasury, and it is my opinion, under 
the present law you will be unable to clear such 
money through the State Treasurer. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 
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SIXTY YEARS OF SERVICE 
> 


The year 1933 marks the completion of three 
score years of service which Shepard's Citations 
has rendered to the Bench and Bar of America. 


For sixty years it has been the purpose of this 
company to render the most thoughtful and ex- 
acting service to its subscribers, both large and 
small. It has been a fascinating task—performed 
under greatly varying conditions—of prosperity 
and adversity—of exuberant optimism and 
despair. ‘ 


We have lived through and experienced impor- 
tant changes in the economic life of our country. 
Now we are at the threshold of a new and inter- 
esting age and we look forward to the forth- 
coming years of service with keen anticipation. 


From the very inception of Shepard's Citations 
in 1873 we have striven so energetically to make 
our publications indispensable that we believe 
we enter this new period better prepared than 
ever to serve our tens of thousands of friends 
who have been our inspiration to conceive—to 
work—and to carry through. 


We are keenly aware of the responsibility and 
the. obligations which are ours. We recognize 
the vast potentialities of the years before us and 
pledge ourselves anew to as full a measure of 
service as it is in our power to give. 


> 


SHEPARD’S CITATIONS 


THE FRANK SHEPARD COMPANY 
76-88 LAFAYETTE STREET 
NEW YORK 
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Is Your Law Journal File Complete? 


A Few of the Following Back Numbers Are Available. 
Those Not Listed Are Out of Print. 


Volume One Volume Four 
Nos. 1, 2, 3, 4, 5, 9. | Nos. 2-3, 4, 5, 6, 7, 8, 9, 10, 
11, 12. 


Volume Two Volume Five 


Nos. 2, 3, 4, 5, 6, 7, 8, 9, 10, Nos. 1, 2-3, 4, 5, 6, 7, 8, 9, 10, 
11, 12. 11, 12. 

Volume Three Volume Six 
Nos. 1, 2, 4, 8-9. No. 1-2. 


These may be had, subject to prior sale, at 75 cents per copy, 
plus postage. 


Address 
H. W. SCHAEFER, Business Manager, 
FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


8 North Newnan Street, 
JACKSONVILLE, FLORIDA 
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TWO IMPORTANT 
FLORIDA 


PUBLICATIONS 
FLORIDA REPORTS 


Vols. 1 to 22 (To Southern Reporter) Reprinted in. 
| Five Books 


This is an exact photographic reproduction and contains 
all decisions of the Florida Supreme Court prior to the 
Southern Reporter. 


Price $90.00, Delivered 


COMPILED GENERAL LAWS OF FLORIDA, ANNOTATED 
Complete in 7 Vols., Including 1932 Cumulative Supplement 


An official compilation of all the Laws of Florida through 
and including those passed at the 1931 Sessions of the 
Legislature, thoroughly annotated. 


Price $120.00, Delivered 
(Terms If Desired) 


JOHN M. ELLIOTT 
Florida Representative 


Published and For Sale 
by 
THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 
Atlanta, Georgia 


“HARRISON SERVICE SAVES TIME . PROTECTS CLIENTS 
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